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BUDGET REQUESTS FOR INTERIOR DEPART- 
MENT AGENCIES FOR FISCAL YEAR 1998 


TUESDAY, MARCH 4, 1997 

House of Representatives, Subcommittee on Energy 
AND Mineral Resources, Committee on Resources, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 1:35 p.m., in room 
1334, Longworth House Office Building, Hon. Barbara Cubin 
(Chair of the Subcommittee) presiding. 

STATEMENT OF HON. BARBARA CUBIN, A U.S. REPRESENTA- 
TIVE FROM WYOMING; AND CHAIRMAN, SUBCOMMITTEE ON 

ENERGY AND MINERAL RESOURCES 

Mrs. Cubin. The Subcommittee on Energy and Mineral Re- 
sources will please come to order. The Subcommittee is meeting 
today to hear testimony on the Administration’s fiscal year 1998 
budget request for the four Interior Department agencies within 
our jurisdiction. These are the United States Geological Survey, ex- 
cept the Water Resources Division, the Minerals Management 
Service, the Bureau of Land Management’s energy and minerals 
programs, and the Office of Surface Mining. 

Under rule 4(g) of the committee rules, any oral opening state- 
ments at hearings are limited to the Chairman and the Ranking 
Minority Member. This will allow us to hear from our witnesses 
sooner and help members keep to their schedules. Therefore, if 
other Members have statements, they can be included in the hear- 
ing record under unanimous consent. 

The bureaus before us today serve primarily in a regulatory role, 
with the exception of the USGS’ role to collect scientific data. The 
Office of Surface Mining, or OSM, administers the Surface Mining 
Control and Reclamation Act of 1977, as amended, governing the 
manner in which coal deposits are mined in this country from the 
standpoint of surface impacts of strip mining or underground min- 
ing. 

The Minerals Management Service, or MMS, administers leases 
for energy and mineral resources of the outer continental shelf of 
the United States and collects mineral royalty payments for on- 
shore Federal leases as well as for the offshore. 

The Bureau of Land Management, or BLM, among other jobs ad- 
ministers the laws governing disposition of energy and mineral re- 
sources from our public domain lands and reserved Federal mineral 
estates. The mission of the USGS is to conduct research and pro- 
vide geologic, topographic and hydrologic information for the well- 
being of this nation. 
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Under the terms of the fiscal year 97 Omnibus Appropriations 
Act the National Biological Service became the Biological Resources 
Division of the USGS, thereby broadening the bureau’s mandate to 
include research in the biological sciences. 

These are big jobs which these agencies are called upon to do. 
Access to, and development of, a large part of our country’s mineral 
endowment is regulated by MMS and/or BLM in their roles as the 
lessor for federally owned mineral estates, while OSM supervises 
coal mining on private as well as public lands. 

The Subcommittee’s charge is to provide oversight of the mission 
of each bureau and ask the question: “Are the hard-earned tax dol- 
lars of our citizens well spent by the agencies charged with pur- 
suing these programs, or should we in Congress direct improve- 
ments be made toward achieving these goals?” 

Mrs. CUBIN. The Chairman now recognizes the Ranking Minority 
Member for any statement he might have. 

STATEMENT OF HON. CARLOS ROMERO-BARCELO, RESIDENT 

COMMISSIONER FROM THE COMMONWEALTH OF PUERTO 

RICO 

Mr. Romero-Barcelo. Thank you. Madam Chair. I am pleased 
to join you in welcoming our four witnesses from the Department 
of the Interior as to the funding for the Bureau of Land Manage- 
ment and Energy and Mineral programs, and the Minerals Man- 
agement Service of the Office of Surface Mining, and the U.S. Geo- 
logical Survey. 

The programs that come under our jurisdiction of the Sub- 
committee are important to all Americans because these programs 
are responsible for the wide development of the oil, gas, and coal 
resources of public lands. The outer continental shelf alone pro- 
duces 25 percent of domestic oil production and 15 percent of nat- 
ural gas production. 

In addition, the Minerals Management Service reports this pro- 
gram raises an average of $3 billion a year. These programs must 
therefore be managed wisely and fairly. And the budget reports be- 
fore us today include some of the controversial measures of recent 
years such as the reductions-in-force. 

Nevertheless, I am concerned that these programs before us 
today proposing essentially a fiat budget request while also pro- 
posing significant increases in program activity. Each program is 
absorbing the uncontrollable cost like rent increases without seeing 
a correlating addition in funding. 

Eor example, the need to conduct the Escalante wilderness study 
is apparent, yet what effect does the corresponding reduction in the 
Bureau of Land Management’s oil, gas, and coal programs to pay 
for this study, how will BLM’s ability to manage the minerals pro- 
gram. 

Clearly, we must all seek ways to reduce the national deficit, yet 
we must be careful to avoid cutting programs that can otherwise 
help reduce the deficit for raising revenues. The wide development 
of energy resources also depends on sound science and the impor- 
tance of the work done by the U.S. Geological Survey is self-evi- 
dent. 
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As greater demands are placed on our natural resources, more 
drinking water, more home heating oil, more gasoline for our cars, 
the work done by the USGS becomes more critical. The Office of 
Surface Mining is not facing another major reduction as it did in 
fiscal year 1997, but still how effective will the Bureau be with 182 
fewer people managing the regulatory management of our nation’s 
coal resources. 

Will OSM personnel accomplish prevention of pollution from coal 
mining. I do not pretend to know the answers to these questions 
but I look forward to disclosing my concerns with the officials ap- 
pearing before us today and in the days and months to come. 
Thank you very much. 

Mrs. CuBiN. Since there are so few members of the Sub- 
committee here, I would be willing to waive the rule to allow other 
members to have opening statements if they wish to. Mr. Rahall. 

STATEMENT OF HON. NICK J. RAHALL, A U.S. 

REPRESENTATIVE FROM WEST VIRGINIA 

Mr. Rahall. Thank you. Madam Chair. Madam Chair, I would 
simply like to take this opportunity to commend the Administra- 
tion for finally moving forward to address the pressing need to de- 
vise meanin^ul mining and reclamation standards governing 
hardrock mining operations on Federal lands. 

I have long maintained that the Administration does not need an 
act of Congress to impose meaningful bonding and reclamation re- 
quirements on these operations of the type that I along with our 
ranking minority member on the full committee, George Miller, 
have been advancing for several years as part of our efforts to pro- 
vide comprehensive reforms of the Mining Law of 1872. 

The Interior Department already has the authority to devise and 
enforce these types of standards, but to date, has lacked the will 
to move forward with initiative of this nature, so I am pleased to 
see that sentiments are changing over at the Department on this 
particular matter. 

I also would like to commend the Administration, Madam Chair, 
for its budget submission as it relates to the hardrock mining roy- 
alty proposal, with the proceeds to be used for the reclamation of 
abandoned hardrock mined lands. This, too, has been an element 
of the reform legislation that we have been pursuing for the past 
few years. 

And, finally, with respect to the Office of Surface Mining, I do 
want to take note of the fact that at the end of this fiscal year, it 
is estimated that the unappropriated balance in the Abandoned 
Mine Reclamation Fund will exceed $1.2 billion. 

That level of unappropriated reclamation funds is simply unac- 
ceptable in light of the large inventory of high-priority AML sites 
which remain unfunded almost 20 years after the enactment of 
SMCRA. I do want to commend the Acting Director from whom we 
are going to hear today, Kathrine Henry, for her taking on the 
leadership reins during this transition period. Nothing has told me 
in her comments to me that she would like to give up her day job 
but I do salute her for the work that she is doing. 

The Administration’s AML budget request does nothing to draw- 
down that unappropriated balance that exists, and I simply want 
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it noted that I will join with other like-minded colleagues to con- 
tinue to press the Appropriations Committee to do this program 
more justice. Thank you, Madam Chair. 

Mrs. CUBIN. Certainly. Now I will introduce our witnesses, Dr. 
Gordon Eaton, Director of the U.S. Geological Survey; Ms. Kathrine 
Henry, Acting Director of the Office of Surface Mining Reclamation 
and Enforcement; Ms. Carolita Kallaur — is that the way to say 
that? 

Ms. Kallaur. Yes. 

Mrs. CuBiN. Well, I am surprised. Deputy Director of the Min- 
erals Management Service; and Dr. W. Hord Tipton, Assistant Di- 
rector, Minerals, Lands and Resources Protection, Bureau of Land 
Management. Welcome to all of you. I thank you for coming over 
and look forward to a productive hearing. 

Now before you begin your testimony I would like all the wit- 
nesses to stand to be sworn in and please raise your right hand. 

Mr. Romero-Barcelo. Madam Chair, this is just a point of 
order. Make sure that the witnesses have been advised of the con- 
sequences of their being sworn in. 

Mrs. CuBlN. Well, the consequences mean only that if you did not 
tell the truth that you could be subject to perjury. 

Mr. Romero-Barcelo. And they are being given copies of the 
rules. 

Mrs. CuBiN. Yes, I believe in the letter that was sent out to them 
it was included in there. 

Mr. Romero-Barcelo. All right, thank you very much. Madam 
Chair. 

Mr. Rahall. Madam Chair, a point of order. 

Mrs. CuBiN. Mr. Rahall, sure. 

Mr. Rahall. May I just ask if the witnesses were notified prior 
to this swearing in ceremony of their big event today. 

Mrs. CuBiN. Mr. Rahall, in the letter that we sent asking them 
to — to Secretary Babbitt we indicated that the witnesses might be 
sworn in, that the possibility existed. 

Mr. Dooley. Madam Chair, I just have a question. Does this 
same standard of being subject to perjury apply to members too? 
I mean we have not taken an oath. I am serious. 

Mrs. CuBiN. Well, if we all would like to take the oath, we could 
too. 

Mr. Dooley. Well, I just wonder if we are not setting a double 
standard here with our witnesses versus those of us who are sitting 
on the committee. 

Mrs. CUBIN. Well, certainly that is not my intention and I am not 
singling out any group of witnesses. Every single person who testi- 
fies in front of this Subcommittee will be sworn in and it certainly 
is not any 

Mr. Dooley. Then what is its intent? 

Mrs. CuBiN. It is just a new process that I have adopted. It cer- 
tainly does not mean that I think someone is not going to tell the 
truth. It is just something that I think should be done. 

Mr. Dooley. The fact that you are not asking members of the 
panel to take the same oath, does that mean that you think we are 
more inclined to tell the truth than the witnesses? 

Mrs. CuBiN. No, Mr. Pallone, it does not. 
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Mr. Dooley. Mr. Dooley. 

Mrs. Gubin. Dooley, yes. Excuse me, Mr. Dooley. Raise your right 
hand, please. Do you solemnly swear or affirm under the penalty 
of perjury that the responses given and the statements made will 
be the truth, the whole truth, and nothing but the truth? Thank 
you. 

Let me remind the witnesses that under our committee rules the 
testimony will be limited to five minutes but your entire testimony 
will be entered into the record. The traffic lights down there will 
help you know where you are as far as time is concerned. So Dr. 
Eaton, would you care to begin the testimony? 

STATEMENT OF GORDON P. EATON, DIRECTOR, U.S. 

GEOLOGICAL SURVEY 

Mr. Eaton. I would be happy to. Good afternoon. Madam Chair, 
and members of the Subcommittee. It is a pleasure to be here to 
discuss the programs of the U.S. Geological Survey with you and 
our continued work on behalf of the American people. And being 
asked to be sworn in, I am reminded of Mark Twain’s famous com- 
ment that if you do not lie you do not have to remember what you 
said, and so I do not personally have any trouble with the fact that 
we were asked to be sworn in. 

Let me begin my remarks by thanking the Congress as well as 
the Administration and all of the predecessors of both of these 
groups for 118 years of generous support for the U.S. Geological 
Survey. We celebrated our 118th birthday just yesterday. Our na- 
tion faces many challenges concerning the world we live in and the 
resources that we use every day and addressing these challenges 
demands new approaches and new partnerships. 

The opportunity to incorporate minerals information specialists 
from the former United States Bureau of Mines and the biological 
expertise of the former National Biological Service helps form a 
new U.S. Geological Survey this past year that enhances our ability 
to provide the sound science needed to attack some of these very 
challenging and vexing national issues. 

Our nearly 2,000 cooperating partners in the States and in the 
Eederal Government help us to focus on the issues of greatest im- 
portance and concern. With your permission I would like to de- 
scribe to you a few examples of some of our recent accomplish- 
ments. Natural hazards are taking an increasing toll on the lives 
and property of our citizens and I do not need to remind any of you 
in this room of the floods that are underway here in the northeast 
even as we speak. 

To reduce this burden, the Geological Survey maintains a num- 
ber of high hazard monitoring programs for the nation. In March 
of 1996, the USGS, using real time data, was able to reassure 
1,000 people living near Akutan volcano in the central Aleutians 
that they would not have to evacuate, despite the fact that there 
was increased seismic activity beneath the volcano. 

The local fishing industry headquartered there and valued at 
$120 million annually, was able to continue working safely. USGS’ 
studies of mineral and energy deposits, land use, and wealth of 
plants and animals provide a central source of information to in- 
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dustry, to managers, to regulators, and the public for sound deci- 
sions on our resource heritage. 

USGS scientists are working to provide the information needed 
to sustain a healthy environment for our citizens. We are working 
with Federal land management agencies to remediate contamina- 
tion associated with abandoned mines, focusing on the sites with 
the greatest effect on water quality and on ecosystem health in spe- 
cific watersheds across the country. 

At the California Gulch Superfund Site in Leadville, Colorado, 
mineral maps produced by the USGS have cut costs and acceler- 
ated cleanup of mine wastes over a very large area. And the central 
part of our mission is making sure that the results of our scientific 
studies are widely available and in a form that is usable and use- 
ful. 

Through the USGS home page on the World Wide Web, we are 
providing more than 100,000 pages of information. During 1996 the 
monthly tally of visitors to our Web site doubled to more than 
160,000 people a month. 

Turning now to fiscal year 1998, I want to address three new 
program initiatives built largely out of the research and data gath- 
ering programs supported by the Congress in previous years that 
I think will allow us to serve the American people even better. For 
fiscal year 1998 the U.S. Geological Survey’s budget request is 
$745.4 million. 

Our new program initiatives are $3 million, an increase to ex- 
pand and upgrade the global seismographic network to service the 
technical requirements of this nation’s nuclear test ban treaty, a 
$7.5 million increase to expand biological research on Federal 
lands, and $9 million as an increase to join with the Environmental 
Protection Agency and NOAA to expand the available information 
on water quality for the 75 largest metropolitan areas in the coun- 
try. 

Further details about our 1998 budget are provided in the testi- 
mony that I have submitted for the record so let me just say in con- 
clusion, Madam Chair, we are enormously proud of our 118-year 
history of serving every citizen in this country every day in every 
State. 

The new USGS is continuing its proud tradition of providing 
science for a changing world. Again, we thank you for your con- 
tinuing support, and I would be pleased to answer any questions 
that any member of the committee might have. 

[Statement of Mr. Eaton may be found at end of hearing.] 

Mrs. Gubin. Thank you. Dr. Eaton. The next person we would 
ask to testify is Ms. Kathrine Henry, the Acting Director of the Of- 
fice of Surface Mining. 

STATEMENT OF KATHRINE HENRY, ACTING DIRECTOR, OF- 
FICE OF SURFACE MINING RECLAMATION AND ENFORCE- 
MENT 

Ms. Henry. Madam Chairman and members of the committee, I 
appreciate this opportunity to appear before the House Energy and 
Mineral Resources Subcommittee to discuss the Administration’s 
requested fiscal year 1998 funding level for the Interior Depart- 
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merit’s Office of Surface Mining Reclamation and Enforcement, 
known as OSM. 

I also appreciate this opportunity to review OSM’s work with the 
States and Indian tribes to protect the coal field environment dur- 
ing mining and to assure reclamation of the land from which coal 
has been mined. With your approval, I would like to submit my for- 
mal statement for the record and then summarize my opening re- 
marks and respond to any questions the members of the Sub- 
committee may have about OSM’s plans and activities. 

OSM’s budget request for fiscal year 1998 is $271 million. This 
is essentially level with the current fiscal year but it is down 
slightly, $700,000, from the level that was enacted for fiscal year 
1997. The request includes $93.7 for regulation and technology plus 
$177.4 million for abandoned mine land activities. 

Those amounts will support OSM programs at a stable level tak- 
ing into account recent restructuring, downsizing, reinvention of 
program oversight, and the shift of resources in the direction of 
technical assistance focused on the prevention of environmental 
problems in the coal fields. 

To make it easier to understand, the budget is organized accord- 
ing to five OSM business lines. Those business lines are environ- 
mental protection, environmental restoration, technology develop- 
ment and transfer, financial management, and executive direction 
and administration. 

Previously, OSM’s budget featured separate accounts reflecting 
various duties under the surface mining law. But it was not func- 
tionally or organizationally related to how OSM carries those du- 
ties out, so there may be a bit of an adjustment for those that are 
accustomed to operating under the previous budget system that 
OSM submitted. 

Most of OSM’s funding passes through to the States and tribes 
which implement their own regulatory and reclamation programs 
in accordance with OSM standards. Direct grants, emergency rec- 
lamation projects, and high priority reclamation account for about 
75 percent of OSM’s appropriation each year. That pattern is main- 
tained in the request for fiscal year 1998. 

State regulatory program grants are budgeted at $50.2 million in 
the 1998 request, just slightly below 1997. State and tribal rec- 
lamation grants are budgeted at $142.3 million which is a slight in- 
crease. The States and the tribes carry out most of the work under 
the Surface Mining Control and Reclamation Act receiving tech- 
nical support, financial support, and program oversight from OSM. 

In terms of human resources the coal States employ the equiva- 
lent of about 2,400 full-time staff positions in their surface mining 
programs contrasted with OSM’s total work force of 674 which is 
down from 989 just two years ago. 1997 is the 20th anniversary 
year of the Surface Mining Control and Reclamation Act. Everyone 
involved in the implementation of the Surface Mining Act — Con- 
gress, the States, the tribes, and OSM — can be proud of the efforts 
of the past 20 years to see that the coal field people and their envi- 
ronment are protected during mining operations and that mine 
lands are restored for productive uses. 

With the advent of fiscal year 1998, we will begin OSM’s next 20 
years which can be just as successful as the first 20 if we continue 



8 


to work effectively together at the State, Federal and tribal levels, 
if we continue to be responsive to coal field citizens, if we continue 
to work positively with responsible coal mine operators who comply 
with the law, and if we continue to stand up for fair, consistent, 
even-handed enforcement of the law. 

Those are the things we intend to do in fiscal year 1998. They 
are supported by the budget request that the Administration has 
submitted for OSM. At this time or later I would be glad to respond 
to your questions about the budget as well as any other aspects of 
OSM’s plans and activities that you would like to cover. Thank you. 

[Statement of Ms. Henry may be found at end of hearing.] 

Mrs. CUBIN. Thank you, Ms. Henry. The next person we will ask 
to testify is Ms. Carolita Kallaur, Associate Director of the Min- 
erals Management Service. 

STATEMENT OF CAROLITA KALLAUR, ASSOCIATE DIRECTOR, 
MINERALS MANAGEMENT SERVICE 

Ms. Kallaur. Thank you very much. Madam Chairman, and 
members of the Subcommittee, I appreciate very much the oppor- 
tunity to appear before you this afternoon to discuss the Mineral 
Management Service fiscal year 1998 budget request and to discuss 
the two important programs we administer, the Royalty Manage- 
ment Program and the Offshore Minerals Program. 

Our budget request is for $205 million for fiscal year ’98. This 
is approximately $600,000 above what we received for fiscal year 
’97. I would like to stress at the outset that MMS recognizes the 
need to make government smaller and more efficient. We are com- 
mitted to meeting those goals and have made significant strides al- 
ready. 

At the same time we are faced with an unprecedented increase 
in workload in our Gulf of Mexico OCS program which will trans- 
late into significant energy and economic benefits for the American 
people. In 1996 alone, industry acquired an additional 1,500 leases 
and tomorrow we will be holding another record-breaking sale 
where it is likely industry will acquire close to another 1,000 
leases. 

On the royalty front, we are working diligently to insure that we 
are getting what is due us while dealing with the implementation 
of a major new piece of legislation, the Royalty Simplification and 
Fairness Act. Our budget represents a balancing of priorities. In 
our best judgment it is the best way to allocate funds in these tight 
budgetary times. 

Let me first touch upon what value is derived from the programs 
we manage. In fiscal year ’98, MMS, through its royalty program 
will account for and distribute an estimated $6.7 billion, $5.5 bil- 
lion from OCS receipts and $1.2 billion in onshore receipts. From 
an energy standpoint, the OCS currently contributes about 15 per- 
cent of our domestic oil production and 25 percent of the nation’s 
domestic natural gas production. 

These percentages are expected to increase in the years ahead. 
Between now and the year 2002, oil production in the Gulf of Mex- 
ico is expected to increase 70 percent to at least 1.7 million barrels 
a day, an increase that will rival what occurred in the North Sea 
in the 1980’s. As I mentioned at the outset, there has been a dra- 
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matic turnaround in the Gulf. What was once referred to as the 
“Dead Sea” is now viewed as a world class production province. 

To put what is happening in deep water in perspective, the aver- 
age flow rate for a Gulf of Mexico well is 275 barrels per day. Con- 
trast that rate with the initial flow rates from one of Shell Oil’s re- 
cent deepwater discoveries which is averaging 10,500 barrels per 
day. We are talking about Persian Gulf flow rates for the first time 
ever in the United States. 

What does all this mean for MMS as a regulator? It means a dra- 
matic increase in workload associated with all phases of our oper- 
ation — from lease adjudication; to approving exploration and devel- 
opment plans; to overseeing operations from an environmental and 
safety perspective; and to insuring that we receive fair market 
value for the resources we lease. 

If we are unable to process industry applications on a timely 
basis, we cost the private sector money. We also want to make sure 
that the excellent environmental and safety record of the OCS is 
maintained. We also have significant ongoing responsibilities asso- 
ciated with OCS lease operations in the Pacific and offshore Alaska 
that we must continue to devote our attention to. 

While we are moving forward on these fronts, we are also trying 
to reduce costs and improve the way we do business. These meas- 
ures have allowed us to reduce personnel in the offshore program 
by 16 percent since 1992 and our headquarters staff by 27 percent. 

Let me turn now to our Royalty Management Program. A major 
activity for the Royalty Management Program is implementation of 
the Royalty Fairness and Simplification Act. There are 18 major 
provisions in this legislation that require action and more than a 
dozen provisions that will require a rulemaking. Shortly after the 
President signed this bill into law, we began a series of consulta- 
tion meetings that will continue throughout implementation. 

We are committed to meeting all the timeframes in the Act. For 
example, we will begin paying interest on overpayments made in 
February according to a timing schedule established in the Act. In 
addition, we hope to publish a proposed rule on the section 205 
State delegation provision by the end of this month. 

In conjunction with the implementation of RSFA the royalty pro- 
gram has initiated a comprehensive process re-engineering project. 
This effort will involve all aspects of the Royalty Program including 
changes indicated by RSFA as well as making sure that all our 
processes are carried out in the most systematic and efficient way 
possible. 

As you know, the RMP budget request represents a decrease of 
$3.7 million from the fiscal year ’97 enacted amount. The proposed 
reduction to be achieved through buy-out, reduction in the work- 
load, and staffing assigned to our accounting support services con- 
tract and savings in infrastructure which we are able to fund this 
year. 

We are able to make significant cuts because over the past few 
years through a series of process innovations the royalty program 
has constantly strived to increase the efficiency by which it carries 
out many of its functions. These are further highlighted in my writ- 
ten testimony. 
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In closing, I hope you will agree that we have a lot of important 
work before us. We recognize the need to make government smaller 
and more efficient. Our budget reflects the balancing of priorities 
and our best judgment on how to allocate funds in these tight 
budgetary times. We are committed to further improving effi- 
ciencies of the programs we manage and look forward to working 
with this committee. I will be happy to answer any questions you 
may have. 

[Statement of Ms. Kallaur may be found at end of hearing.] 

Mrs. Gubin. Thank you very much. The last witness on this 
panel is Mr. Herd Tipton, Director of the Minerals, Lands and Re- 
sources, BLM. 

STATEMENT OF W. HORD TIPTON, ASSISTANT DIRECTOR, MIN- 
ERALS, LANDS AND RESOURCES PROTECTION, BUREAU OF 

LAND MANAGEMENT 

Mr. Tipton. Thank you. Madam Chair. That is assistant director. 
I appreciate the promotion. 

Mrs. Gubin. Well, you see with just this one I missed the first 
part. 

Mr. Tipton. I too appreciate the opportunity to appear here 
today to discuss the fiscal year 1998 budget request for the energy 
and minerals programs administered by the Bureau of Land Man- 
agement, better known as BLM. The President’s 1998 budget pro- 
poses $1.2 billion for the BLM including funds for the operation of 
the Bureau, shared revenues. Payment in Lieu of Taxes, and our 
firefighting activities. 

Of the $740 million requested for BLM operations, the request 
for energy and minerals activities is $68.3 million. This is an in- 
crease of $770,000 or 1.1 percent above the level enacted for 1997, 
and includes the following changes from 1997. We want an increase 
of $414,000 or eight-tenths of 1 percent for oil and gas manage- 
ment, which provides for the competitive and non-competitive leas- 
ing of oil and gas resources and for inspection and enforcement of 
active leases. 

We would like an increase of $164,000 or 2.4 percent for leasing 
and management of coal leases, and an increase of $192,000 or 2.2 
percent for other minerals management activities, which include 
leasing and management of potash, phosphate, sodium, geothermal 
and other mineral resources, including mineral materials. 

In addition, the President’s budget request includes $32.6 million 
for administration of the mining claims under the Mining Law of 
1872. These costs are fully financed by mining claim fees. 

Historically, the energy and mineral resources of the public lands 
have contributed enormously to the nation’s economic and social 
development. Today, BLM manages the resources on about 264 
million acres of public land, an additional 300 million acres of fed- 
erally-owned subsurface mineral estate, and tribal lands. The scope 
and importance of BLM’s management of energy and mineral re- 
sources is reflected in these statistics. 

At the end of fiscal year 1996, there were over 46,000 oil and gas 
leases in effect on 33 million acres, including 19,000 leases in pro- 
ducing status, and there were another 3,900 producing leases man- 
aged by the BLM on Tribal lands. 
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In 1997 and 1998, BLM expects to issue about 2,000 competitive 
oil and gas leases covering about 1.2 million acres, and 1,300 non- 
competitive leases on about 1.7 million acres. At the end of 1996, 
there were 142 producing coal leases, producing about 317 million 
tons. 

At the end of 1996, there were a total of 469 leases of other min- 
eral resources, such as potash, phosphate, sodium and trona. From 
these activities, the States received shared revenues totaling $457 
million in 1996. These shared revenues from activities on Federal 
lands are projected to increase in both 1997 and 1998. Federal roy- 
alties from these mineral activities total approximately $1 billion. 

I might further add that it is estimated that $10.5 billion of this 
is product value and creates about 188,000 jobs, most of which are 
supplied by the minerals programs. There are several areas of the 
energy and minerals program that I would like to highlight briefly. 

These include the initiation of a planning and environmental 
process which may lead to oil and gas leasing in the National Pe- 
troleum Reserve in Alaska which was recently announced by the 
Administration. We will continue oversight of the Trans-Alaska 
Pipeline System, and continue efforts to reduce the environmental 
effects of past mining practices, with emphasis on reducing 
stormwater pollution from abandoned mine lands. 

Our cooperative efforts with States and other Federal agencies 
are now demonstrating that we can successfully reduce the pollu- 
tion from many sites, and this should lead to significant improve- 
ments in downstream land and habitat conditions. 

On Friday, February 28, we published in the Federal Register 
a final rule on the requirements for bonding on hardrock mining 
operations. Further, the Secretary has formed a task force to evalu- 
ate and propose new reclamation standards for hardrock mining 
operations. Completion of this effort is expected to take from 18- 
22 months. 

There is continued heavy workload in the preparation of the en- 
vironmental impact statements regarding gold mining in Nevada, 
where 60 percent of the nation’s gold production is occurring. And 
continuation of efforts to reduce and simplify the Federal regula- 
tions, with heavy emphasis currently on the oil and gas regulations 
at 43 CFR 3100, and continuation of discussions with States and 
tribes concerning the Reinventing Government proposal to transfer 
inspection and enforcement responsibilities from Federal authority. 

The BLM has been working diligently with the Interstate Oil and 
Gas Compact Commission to implement the proposal. The BLM is 
also changing its rules to increase funding for Cooperative Inspec- 
tion Agreements entered into with tribes from 50 percent to 100 
percent. 

In smaller ways too, BLM is also working with other agencies 
and with industry and the interested public. For example, we will 
co-host, along with the U.S. Geological Survey and the Wyoming 
Geological Survey, the First International Soda Ash Conference in 
June. This concludes my statement. I will be pleased to answer 
questions. 

Mrs. CUBIN. I thank all of you for your testimony. I think I will 
begin the questioning. I would like to hear briefly from each one 
of you about your agency’s commitment to the Government Per- 
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formance and Results Act of 1993. Specifically, I understand the 
Act passed by a Democrat Congress, I will point out, to require sev- 
eral things of the agencies in preparation of strategic plans, not the 
least of which is consultation with Congress. 

Now I know that you go before the Appropriations Committee 
and request your appropriations and that I guess you answer ques- 
tions and explain things and I guess that could be considered sort 
of consultation with Congress. But we are the authorizing com- 
mittee for all of your agencies and we need to be fully consulted 
when you draw up these plans. 

I think that is what the law meant that you are to consult with 
Congress in drawing up the plans, not drop a ready-made plan on 
somebody’s desk and say this is a done deal. And in this committee, 
I will not be allowing that anymore because I think it is so impor- 
tant that we work together. We will save time, money, and many 
misunderstandings . 

And I believe there is just a mood of distrust throughout this 
whole city and we can overcome that but we cannot do it if we do 
not communicate, so that is something that I want to say to you. 
And I would like to hear about your agency’s commitment to fulfill 
that. What have you done other than what I have observed which 
is the appropriations process, requesting appropriations? 

Mr. Eaton. If I may lead off, I am happy to say that the U.S. 
Geological Survey is fully committed to complying with this man- 
date from the Congress. We have prepared a draft strategic plan 
which we would be happy to share with members of this com- 
mittee. We have submitted it to the Department for their review 
so it is a work in progress. 

It lays out, in some considerable detail, outcomes that we expect 
to occur as a result of our work. But let me take this opportunity 
to share with you one concern that I as someone trained in science 
has, and that is that the payoff from scientific inquiries sometimes 
is not very immediate. I think we have a concern, as I am sure the 
National Science Foundation and NASA know, and others are con- 
cerned that if, on an annual basis, appropriations are tied to imme- 
diate outcomes, none of us in science are going to be able to dem- 
onstrate that on a regular basis that is annual in nature. 

It takes sometimes several years to gather the data, to analyze 
the data, to prepare interpretations, and then to offer that. Never- 
theless, we have listed in this plan which, again, I would be happy 
to share with members of this Subcommittee, many dozens of ac- 
complishments by which you can judge both our intention and our 
performance. 

Mrs. CuBiN. Could I just respond to that, and I will do it as each 
one of you answer the question. I do not sense that this is some- 
thing that we are here to cast judgment on, the strategic plan that 
you drew up. The way I sense this is that we should be a party 
to it. I am a chemist by training. I am a scientist as well. I under- 
stand scientific modeling. I understand that science takes a long 
time to pay off in some cases. 

And I think that other Members of Congress can have that ex- 
plained to them and they can know it too, so I just hope that you 
will be more forthcoming in the future and at least talk to all the 
members of the committee, not just me or my side, all the members 
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of the committee and truly consult with Congress when you are 
doing your strategic planning. 

Mr. Eaton. We would be very pleased to do that and I would be 
happy to meet on a one on one basis or with the Subcommittee as 
a whole. 

Mrs. CuBiN. I would appreciate seeing the draft that you have. 
Thank you. 

Mr. Eaton. All right, fine. Thank you. 

Mrs. CUBIN. Ms. Henry, would you like to answer the same ques- 
tion? 

Ms. Henry. Yes. OSM is also very committed to complying with 
the Government Performance and Results Act. We have been work- 
ing very, very hard on our draft strategic plan and we are really 
very proud of the progress that we have made. 

I would like to say that I think that at least in the view of the 
department OSM and perhaps one or two of the other bureaus are 
really a little further ahead on this than some of the other bureaus. 
So we are really very proud of the progress that we have made. It 
is still a work in progress. 

As Dr. Eaton mentioned about USGS, we have met with the Ap- 
propriations Committee and shared our progress so far with them. 
We fully intended to come and discuss this also with the author- 
izing committee and would be happy to do so in the next couple of 
weeks and share with you what we have come up with so far. I cer- 
tainly am in full agreement that this should be a cooperative effort. 

One of the things that I think we seem to be struggling with is 
really how to come up with good measures for this. We would cer- 
tainly welcome any ideas that your committee could share with us 
in coming up with that. 

Mrs. CUBIN. Thank you. Ms. Kallaur. 

Ms. Kallaur. Yes, the Minerals Management Service developed 
a strategic plan over a year ago and we did it in cooperation with 
all of our employees and we have been using that as the basis for 
developing I guess what is called a “GPRA” plan. One of the GPRA 
areas is “performance measurements” and our RMP program actu- 
ally serves as a pilot to see if we could identify some good meas- 
ures, and these measures have been reflected in our budget. 

We set up a team about a year ago when the Offshore Program 
developed the measures that we thought truly would reflect our 
performance and we have put these in our draft performance — 
GPRA plan. It is my understanding that meetings have been set 
up both with the Appropriations staff and with the authorizing 
committee. It was clearly our intent to meet with both sides be- 
cause we recognize that you both have views. 

We are struggling somewhat in trying to come up with truly good 
performance measures, and while we have something that we can 
use as a discussion point, we are clearly looking for ideas from oth- 
ers as to how best to carry out this function. We are very much 
committed to working with everybody who has an interest in this 
area. 

Mrs. Gubin. Well, I thank you for that. Another reason it seems 
so important to me is that you are located here in Washington and 
you see the people that can come to Washington and tell you their 
story and we come from out there, we come from home, where peo- 
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pie that you will never see have feelings and attitudes and quite 
intelligent opinions. 

And that is why I think it is so important that you do consult 
as we go along so thank you. Hord, Mr. Tipton. 

Mr. Tipton. We too have a fairly well-advanced draft of the stra- 
tegic plan. I share a lot of the concern that Dr. Eaton articulated 
but actually I guess ours is probably easier than VSGS’ plan but 
it is very difficult to do this. This is hard work. 

We have been working on ours for about three years. I know 
OSM has as well because I worked on it when I was over there too. 
That was at least three years ago. So it is not that we waited until 
the last minute to try to figure this out. It is just that we are hav- 
ing a difficult time in going from a system of counting things to one 
of producing outcomes and trying to measure results. 

Most of us tend to look at things as accountants and miles of 
fence that we put up or permits that we issue, APDs that we ap- 
proved, and that type of thing. So it has been very difficult to come 
to grips with internally. We produced at least three drafts. Our 
folks internally have been pooling their time to figure out to do 
this. 

But I think we finally reached the turning point last week when 
we provided our latest draft to our State directors who were all in 
town for a meeting. And at this time we have enough detail in our 
plan that we got their attention and all of a sudden they started 
to see what this really meant and how things were going to be 
measured by it, budgets would be prepared by it, and people would 
actually be evaluated by it. 

And at that point a lot of comment came back from our field that 
we want to respond to that. We noted that since the submission 
time for us at least internally is June 1 we do not have a lot of 
time to bring this to closure so we have drafted out an outreach 
plan for this and I think there has been some staff conversations, 
at least with Congress. 

Our draft communications plan does include a congressional 
strategy to sit down now that we finally have something that is 
meaningful and I think you can help us visualize where we can 
make some progress. It is not just Congress that we want full in- 
volvement, we want full public participation from the ground level 
up. 

This is the type of thing that seems to develop from the top down 
and at some point in the process we have to bring the grass roots 
reality check back to it and that is basically where we are now. 

Mrs. CUBIN. Well, I think that is the whole problem that you con- 
sider it a top down process and now you finally have something 
meaningful. How do I know if I think it is meaningful? How does 
anybody know? You have spent three years without consulting the 
authorizing committee and maybe you know there are folks outside 
the BLM who have a very important part to play in your agency 
that could have helped all along the way. 

I understand the management style of the current Secretary is 
a hands-on, a top down type person, and that is his management 
style. I am not making a judgment on that. But I do know that the 
Act requires that you consult with Congress. I have made my point 
too many times. 
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Let me — I am going to at this time defer to the ranking minority 
member. 

Mr. Romero-Barcelo. Thank you, Madam Chair. Madam Chair, 
I would ask for the gentleman from West Virginia, Mr. Rahall, 
whether he could ask the one question that he wants to and he has 
to leave. I am just going to postpone my turn until after him and 
after you have somebody else on your side. Will it be all right with 
you. Madam Chair? 

Mrs. CUBIN. Yes, certainly, without objection. 

Mr. Rahall. Thank you. Madam Chair. I thank the distin- 
guished ranking minority member for yielding to me to ask a quick 
question so I might get to a previous commitment. I would like to 
ask this of Ms. Henry. I am looking at your OSM mining reclama- 
tion and enforcement submission, table 5. 

I am looking at the column entitled State inspections and at the 
total number of State inspections and what I am reading from is 

119.000. This is for the period now October 1, 1995 to September 
30, 1996, Federal inspection programs. Total nationwide State in- 
spections is 119,573. Now that is almost 120,000 State inspections. 

The number of OSM inspections, the number of OSM inspections 
is only 2,198, and further number of notice of violations issued by 
OSM is only 46 and the number of cessation orders issued is 24. 
Let me note first with a total nationwide State inspections of close 
to 120,000, and yet Federal OSM inspections only barely over 

2.000, to me that is hardly the view of a huge Federal bureaucracy 
coming in and stampeding over our States doing the job. 

I would ask you the question if the fact that there are only 46 
notice of violations and 24 cessation orders, is this number so low 
due to the fact that the States have been doing a better job of their 
inspections or is it a matter of budget cuts have not allowed you 
to do the proper number of inspections or perhaps the combination 
of both? 

Ms. Henry. Congressman Rahall, we have certainly been looking 
at our own inspection and enforcement results over the last couple 
of years to evaluate how the program is going. We believe in the 
normal maturing of this program over the last 20 years that the 
States certainly have been doing a far better job than at the begin- 
ning of the Act in 1977. 

And we think that the inspection and enforcement figures that 
you have cited are consistent with how the program should be ma- 
turing, that certainly the majority of inspections should be done by 
the States with more limited oversight inspections done by OSM. 

And by the same token, the number of enforcement actions that 
are taken by the States should far outweigh the Federal enforce- 
ment actions as the program matures and as the States become 
better at enforcing their programs. We think that most States are 
doing a very good job now at carrying out the mission of the Sur- 
face Mining Act. 

It is true that over the last couple of years we have experienced 
substantial budget cuts and substantial reductions in the number 
of Federal personnel that we have. We feel that we are still able 
to do an adequate job with oversight inspections and with our en- 
forcement even though our Federal presence has lessened some- 
what over the last couple of years. 
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Part of this is due I think to our revised oversight policy which 
we put into effect about a year ago. We have now had about a 
year’s experience with that. We are going to be taking a very, very 
careful look at how that oversight policy is working. What it has 
enabled us to do is to take our reduced personnel and resources 
and focus those on the real problems that exist in each State now. 

All the problems are not the same from State to State and this 
policy allows us to focus our resources on the real problems that 
are out there and really to get some good on the ground results 
rather than the previous process-oriented oversight policy that we 
had. 

Mr. Rahall. I appreciate that response. If I might ask just one 
more quick question because this gets to an issue of States’ rights 
as well. It is my understanding that a recent court decision affect- 
ing the AVA, Applicant Violator System, may end up or has the po- 
tential to end up costing certain States several millions of dollars. 
Could you elaborate further on that court decision and what might 
be the next step? 

Ms. Henry. Yes, I would be happy to. On about January 31, I 
believe, the D.C. Circuit Court of Appeals here ruled that the own- 
ership and control regulations on which the Applicant Violator Sys- 
tem is based are invalid. We are discussing with the Justice De- 
partment and are seeking a rehearing of that. In fact we have rec- 
ommended to the Justice Department that the D.C. Circuit review 
its decision and overturn that decision, so we do not yet know how 
that will come out ultimately. 

It is true that while the ownership and control regulations have 
been in effect since 1988 a number of States entered into global 
settlement negotiations with companies with regard to their owner- 
ship and control situations. And our review of some of those settle- 
ment agreements reveals that there were clauses in several of 
them that provided that if the ownership and control regulations 
were found to be invalid, because at that time they were being 
challenged in the lower courts, that the States would then pay back 
settlement amounts plus interest. 

And I believe that is of real concern to several States that would 
be 

Mr. Rahall. Including my own which would be quite costly. 

Ms. Henry. Yes, I believe that is correct. We have yet to see the 
final outcome of this case. 

Mr. Rahall. Thank you. Thank you. Madam Chair. Thank you, 
Carlos. 

Mrs. CuBiN. OK, Mr. Cannon. 

Mr. Cannon. Thank you. Madam Chair. I have another Sub- 
committee that I need to get to so if you would not mind, I would 
appreciate asking a couple questions. In deference to our colleague, 
Mr. Dooley, I have been sitting here thinking when the last time 
Mr. Tipton and I were together and I think, and I only think, this 
is not an averment, that we were on the other side of this table 
talking to Congress and it is nice to have you back and it is sure 
nice to be on this side. 

If I could ask just a couple questions. Were you involved, Mr. 
Tipton, directly in the budget process, setting the budget for Pay- 
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ment in Lieu of Taxes. You referred to that in your testimony. 
Were you actually involved in that? 

Mr. Tipton. No, sir. 

Mr. Cannon. OK. And I suppose you were not involved in the de- 
cisions as to the monument in southern Utah? 

Mr. Tipton. No, sir, I was not. 

Mr. Cannon. Thank you. I just wanted to clarify for members in 
the audience what BLM’s Energy and Minerals Management Act 
budget projects the increases. You speak in your testimony for un- 
controllable unrelated charges, usually pay raises. The actual pro- 
gram changes are reductions totaling $500,000, as I understand it. 

The budget request shows an accumulative $150,000 increase to 
the three subactivities within the Energy and Minerals Manage- 
ment activity to work on the Escalante National Monument devel- 
opment plan. I am concerned that this plan will only prove to fol- 
low the trend of the Administration as shown as specifically dis- 
allowing mineral development within the monument as part of the 
overall monument plan. 

How would the work performed by BLM employees on the plan 
be coded, in other words, will those charges be taken from the net 
receipt sharing portion due to the State of Utah? 

Mr. Tipton. To the best of my knowledge, it very well could work 
that way. The cost of the land use, planning is an integral part of 
a mineral development program, regardless of location or the cir- 
cumstances. To assist in the land use planning, we will use 
$150,000 total from the energy minerals portion of the BLM budget 
request. 

Mr. Cannon. I think that would be unfortunate. My view of the 
budget for the monument is that it basically comes out of the Pay- 
ment In Lieu of Taxes so the counties in southern Utah are taking 
a financial hit with the services they have to provide and then take 
a hit again by losing some of their PILT money and it would be 
unfortunate to take a third hit of this nature. 

Mr. Tipton. Well, we had an unfortunate misstatement in our 
budget package which as explained to me was making a connection 
to the reduction in payment in lieu of taxes to the funding of the 
monument. And I think there has been detailed explanation as to 
how that is supposed to work and that the two are not connected. 

Mr. Cannon. I understand that there was a connection that was 
made by the Secretary actually and then subsequently corrected 
but in fact whether they are related or not is to have two burdens 
that come back to these counties as well as other counties that 
have public lands within them. Thank you. Madam Chairman. 

Mrs. CuBiN. Ms. Green, do you have questions for the panel? 

Ms. Christian-Green. Thank you. Madam Chairman. Yes, I 
have two questions for Dr. Eaton. I notice that there is a $1.5 mil- 
lion reduction in the budget for studies of geological hazards, re- 
sources and processes. How does that impact on the work that you 
might have to do? 

I notice that the Virgin Islands and the other territories are not 
included on the map in the exhibit, and have studies been done 
there and does this prevent us from having them done? 

Mr. Eaton. I think the reduction that you are referring to relates 
specifically to the program of geological mapping which is a fiinc- 
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tion that we engage in in conjunction with the partners in each of 
the States to prepare basic geologic data for the purposes of mak- 
ing interpretations with respect to the occurrence of resources or to 
the occurrence of hazards. 

That amounts to about an 8 percent reduction in this program. 
We are very supportive of the program itself. In fact, we are in the 
process of supporting the reauthorization of the program and it is 
my hope that this is a very temporary matter of arresting the 
growth in the program and at the beginning of next year it will 
continue to grow. 

Our budget increase as handed to us by the Administration 
amounted to about $6.5 million. But those three new tasks that are 
referred to in my oral remarks add up to a good bit more than that, 
and so throughout our budget you will see reductions, very small 
ones of the sort that you just referred to, where we gathered the 
funds to support some of these new initiatives. 

Now as to our activity in your part of the world, the Virgin Is- 
lands, and so forth, I have to confess that I have no specific infor- 
mation that I can share with you this afternoon but I would be 
happy to look into that and provide you with what it is we have 
done there in the past or may even be doing there now. 

Ms. Christian-Green. Thank you. And the other question is on 
the incorporation of the National Biological Services into the 
USGS. 

Mr. Eaton. Yes. 

Ms. Christian-Green. Last weekend in the Subcommittee on 
Parks and Public Lands, there was testimony to the fact that 
science is not informing management policies of the Park Service, 
that it is decreasing the amount of dollars being spent on research 
because of pressing needs elsewhere, and that there was a lack of 
objectivity on what types of research was done and other concerns 
were voiced. How does the incorporation of NBS into USGS help 
to address some of these concerns? 

Mr. Eaton. First of all, let me say in response to your initial re- 
marks that I do not agree with the views that were expressed. This 
is an organization that was put together a little more than three 
years ago by bringing research scientists with biological back- 
grounds together from a variety of interior bureaus. The intention, 
at that time, was to separate scientific research and investigation 
from management, regulatory enforcement, and listing issues 
which the Geological Survey nor NBS before they became part of 
us did not engage in. 

And my sense is that it was a correct concept. It kept political 
pressure from coming to bear on the scientific outcomes. Now what 
happened was that this agency existed in that form for about two- 
and-a-half years, and then the 104th Congress made a determina- 
tion that NBS would become part of the Geological Survey. That 
happened on October 1. They became a new division. 

But the fact of the matter is that almost all of the scientists in- 
volved here, now over a period of four years, had worked for three 
different Federal bureaus, have constantly been changing hats and 
chairs, and at the same time took an 18 percent budget reduction. 

Now a hit that large in the budget is obviously going to reduce 
what anybody, even a stable scientific organization, can deliver; but 



19 


to couple that with this organizational chaos that went on, or the 
result of being assigned first here, then there, and still a third 
place, I think you might expect that, in fact, the services that they 
might provide to the Park Service were somehow going to be im- 
pacted. 

My own opinion is that it is going to really not be very meaning- 
ful to comment on what this new division of the Geological Survey 
can deliver for a period of another two to three years. They are just 
now getting into a stable mode. We have asked for an increase in 
their budget. 

The whole aim here is to better serve the management bureau. 
I would hope that in a period of two to three years time that you 
nor I would be hearing criticisms of this kind. I can understand 
them and I have no doubt that in fact perhaps the service has in 
some way been reduced, but when a budget is reduced by almost 
one-fifth, that is a consequence that is going to occur. 

Ms. Christian-Green. Thank you, and happy birthday. 

Mr. Eaton. Thank you. 

Mrs. Gubin. Yes, happy birthday. I am going to recognize the 
ranking minority member now before our second round of ques- 
tioning. 

Mr. Romero-Barcelo. Thank you. Madam Chair. Dr. Eaton, to 
follow up a little bit on what Ms. Green was asking about the 
merger. There has been a considerable concern among some Mem- 
bers regarding the merger between the Biological Service and the 
uses since last October. 

Now could you describe how the merger is going along and how 
you feel the tl.S. Geological Survey office has been helped or hin- 
dered by the merger? 

Mr. Eaton. I would be happy to do that. Congressman. Let me 
preface my remarks with a personal view from two years back 
when the Congress decided to consider this merger and then in De- 
cember of ’95 the conference language that came out of the Appro- 
priations Committee said that it was to happen on October 1 of this 
past year. 

I was somewhat skeptical from the position that I occupy as to 
how well and how readily this might work. I was concerned be- 
cause there were political red flags flying from the mast of the Bio- 
logical Service that I felt could in turn perhaps create difficulties 
with the Geological Survey and I am happy to report to you this 
afternoon that I have a reformed view of the value of this and the 
ease with which we did it. 

And part of that change in heart on my part stems from the fact 
that no matter what the field of science, the value of scientists and 
their outlook on things are very much the same. This has been a 
very comfortable merger from the standpoint of the old Geological 
Survey. My sense is that it has been a fairly comfortable merger 
given what all they have been through on the part of the biologists. 

We are working together. One of the things that surprised me as 
I began to visit their major centers, research centers, around the 
country, was to find, in fact, that many of their research partners 
came from other divisions of the Geological Survey before they 
were a part of USGS. 
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So, all in all, I would characterize this as about as smooth and 
effective and happy an outcome as one might have anticipated at 
the outset so I am very enthusiastic about it. 

Mr. Romero-Barcelo. I would sure like to hear about that if 
that is the case. Ms. Henry, there was a cutback in inspectors, a 
considerable cutback last year. I think it was about one-third of 
your inspectors were laid off. How has that affected the work of 
your office? 

Ms. Henry. I think that the actual percentage is slightly less 
than that. When we experienced our budget cuts and we knew that 
we would have to reduce our work force, we really took a lot of ef- 
fort to look at every OSM office that then existed to make a really 
good evaluation of what resources were needed around the country 
to carry out our mission under the Surface Mining Act. 

So we really strove to preserve the inspection resources where 
they were most needed in the States that still have the most active 
surface coal mining operations. Surface coal mining operations 
have declined in some places around the country and there simply 
is not as much need for OSM inspection resources in those places. 

So we took a good hard look to where the resources were most 
needed. There is no question that we have had some cutbacks in 
our inspection staff. We feel that we are still doing an adequate 
oversight inspection job and that we are certainly doing a good job 
in our Federal program inspections where we are the primary regu- 
latory authority. 

Not every State has chosen to assume its own regulatory pro- 
gram. And, again, I would like to repeat that with our revised over- 
sight policy we feel that we have been able to focus our reduced 
human resources inspectors and our other technical people on the 
real problems that still exist around the country in States that 
have surface coal mining operations rather than having to expend 
those scarcer resources on problems that simply do not exist any- 
more. 

We feel that we have been able to streamline our operations and 
to take care of this reduction in our personnel. 

Mr. Romero-Barcelo. Thank you. And so you feel you are satis- 
fied that you have enough inspectors right now to do the job that 
you need to do at this point in time? 

Ms. Henry. Yes, that is correct. We are currently satisfied. We 
feel that the new oversight policy is working fairly well with the 
States as our partners in this. We are, as I said, going to take a 
very close look now that the new oversight policy has been in effect 
for a year. We are going to have each of our regions take a look 
at the results from this first year’s operation and make sure that 
the policy is working the way we intended it to. 

Mr. Romero-Barcelo. Thank you. Ms. Kallaur. 

Ms. Kallaur. Yes. 

Mr. Romero-Barcelo. The MMS is seeking an additional $1.3 
million for the management of the outer continental shelf in the 
Gulf of Mexico. Now the budget request States that the environ- 
mental studies program will get an increase focused on the risk 
issues associated with deep water operations. How much will this 
increase be used for this and how will it be spent? 
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Ms. Kallaur. I believe that the number that we are requesting 
for the outer continental shelf program is larger than the one that 
you cited and that the amount that we are requesting for increased 
environmental studies is slightly in excess of $1 million. And all of 
that money would be dedicated to doing some additional work in 
the Gulf of Mexico deep water area so that we have a better under- 
standing of the environment there. 

We also have moneys that we are requesting in our regulatory 
program as well as in our geological program so that we can ac- 
quire some additional geologic information. I believe our overall in- 
crease is around $6 million for the OCS program, a portion of 
which would be used to conduct these environmental studies. 

Mr. Romero-Barcelo. And you are satisfied that funding will be 
enough for you to meet your concerns? 

Ms. Kallaur. Yes. I am sure if it were ten years ago and people 
were not concerned about the deficit, we would come here and ask 
for more money, but we also recognize the tight budgetary times 
and we think that the proposal we have on the table is a realistic 
one and will allow us to do our work properly. 

Mr. Romero-Barcelo. OK, thank you. My time is up. 

Mrs. Gubin. I think I will begin my second round of questioning 
with Ms. Henry and I just wish that Mr. Rahall did not have to 
leave because he and I have a good time up here. Let me begin by 
noting that your statement highlights the cooperative arrangement 
between the — in the SMCRA legislation, and that is the primacy 
role that the States for the most part has been achieved. 

And I really appreciate that OSM is moving in that direction 
under your leadership and the leadership of Mr. Yuram. Despite 
the absolute trashing of my bill by Secretary Babbitt and maybe 
the President and unnamed people who left the room just now that 
used to be sitting up here who is a friend of mine, so I do appre- 
ciate that very much. I really think that is the way government is 
supposed to work. 

I think that the proposed directive to your field offices on TDNs 
is a very good idea and a good start. When do you expect that you 
will finish digesting the comments and finalize those ideas? 

Ms. Henry. The comment period that we allow people for re- 
sponse to the latest draft ten-day notice that we filed — ^we came out 
with a ten-day notice directive, expired just last Friday on Feb- 
ruary 28. I was told by my staff that we received approximately 25 
comments to that latest draft and some of these comments were 
quite extensive. 

So we anticipate that it is going to take us at least another cou- 
ple of months to digest all of those comments and to see whether 
there are additional changes that might need to be made to the last 
draft before we finalize it. We certainly hope that we will be able 
to have a final revised ten-day notice directive within the next six 
months. 

Mrs. Gubin. Well, keep up the good work. With respect to GSM’s 
recently published rule that you referred to earlier, valid existing 
rights under SMCRA, just let me say that it contradicts common 
sense to me that good faith and all permit standards that was 
sought to be imposed will withstand the challenge of the appeal in 
the Federal courts. 
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One thing that makes me think this is the largest settlement of 
its kind ever was in my own State of Wyoming, Sheridan, Wyo- 
ming. It was Whitney Benefits, I think it was $140 million, and 
Peter Kiewit and Sons was also a plaintiff in that, over a dispute 
to a coal mine and I realize that the factual situation is different. 

But I do not understand that someone who lawfully owns coal 
rights on a tract of land on August 2, 1977, but had no desire to 
develop it then could lose those rights without just compensation. 
I have this house, it belongs to me. Someone cannot come in there 
and take it because I did not sleep in it seven nights out of 20 or 
something. 

I mean it seems like an arbitrary judgment way down the road 
and you just cannot say once someone has a right you cannot take 
that away. Go ahead and give me the other side. 

Ms. Henry. I would be happy to. I wanted to certainly emphasize 
that the proposed rule that we published recently on valid existing 
rights is exactly that, as well as the companion proposal that con- 
cerns subsidence from underground mining. These are both pro- 
posals. We have given people until early June to file comments on 
those proposals. 

We certainly are open to having hearings on both of these pro- 
posals if they are requested. So I certainly want to emphasize that 
on both of those, we feel that we had good reasons for both pro- 
posals or we would not have proposed them, we remain open-mind- 
ed to comments and the final rule for those proposals may turn out 
to be different. 

We may end up with a different definition of valid existing rights 
from what we currently propose. So in my answer I do not want 
to be so forceful that anyone would think that we had already 
made a decision on this and had closed our mind to any comments 
that we might receive. 

OSM has attempted to define valid existing rights almost ever 
since the inception of the Surface Mining Act, unsuccessfully. Al- 
most every attempt that has been made has been struck down by 
the courts either on substantive grounds or procedural grounds. 

The first attempt that was made was called the all permits test 
which would have actually required an operator to have actually 
obtained all of the permits that were needed at the time of the pas- 
sage of the Surface Mining Act as opposed to the current proposal 
which is just that a good faith effort had been made to obtain the 
permits. That was struck down on substantive grounds. 

The District Court here in the District of Columbia found that 
that was too strict a standard but did indicate that a good faith all 
permits standard might be legally sufficient. So we have sort of 
harkened back to that. There have been other attempts to define 
this that would have given perhaps a more permissive interpreta- 
tion to the term valid existing rights including the taking standard. 

Those attempts have been struck down usually on procedural 
grounds. We hope we have learned some lessons about how to con- 
duct rulemakings in accordance with the Administrative Proce- 
dures Act. But we do feel that the current definition that we have 
proposed is the one that is the most consistent with Congress’ pur- 
pose in enacting this portion of the Act. 
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There were certain very fragile important lands that are listed 
in Section 522 which range from portions of the National Park Sys- 
tem and the Wild and Scenic River System, all the way down to 
people’s homes and cemeteries and public buildings. Those are the 
kinds of things to which the prohibitions apply subject to valid ex- 
isting rights. 

We are not purporting in this proposed rule to make a deter- 
mination on taking issues. It may very well be that if a coal mine 
operator cannot satisfy the standard for a valid existing right and 
is not permitted to mine, he or she may choose to go to court and 
to file a takings claim. That claim would be decided by the court 
so this rulemaking does not really purport to address the takings 
issue. 

Mrs. CUBIN. But I do not honestly see how it can avoid having 
an impact on takings if it is enacted. 

Ms. Henry. We feel that there probably will be some taking 
claims that will be filed as a result of this. But as I said we feel 
that that is a matter for the court of Federal claims to decide in 
accordance with the current taking standards. 

However, the mere fact that takings claims may be filed we do 
not feel it is a sufficient reason to define valid existing rights at 
this point. Again I want to emphasize that we are open-minded on 
this and we certainly are going to be considering all the comments 
that are filed. But under the current proposal we do not feel that 
the fact that a takings claim may be filed is sufficient to avoid the 
very strong protection that we felt Congress meant in enacting this 
section of SMCRA. 

Mrs. CUBIN. That valid existing right just sounds way too famil- 
iar to the patenting process, doesn’t it? 

Ms. Henry. Yes, the term valid existing right is contained in a 
number of statutes. In some statutes it is better defined than in 
SMCRA where there is really no definition at all. It has been left 
totally up to the agency. 

Mrs. CuBiN. Could you please supply to the Subcommittee the so- 
licitor’s opinion on that appeal? 

Ms. Henry. This is on the subsidence portion of the rulemaking. 
That is 

Mrs. CUBIN. The valid and existing rights. 

Ms. Henry. I do not believe we have a solicitor’s opinion on that 
portion of the proposed rule. We have a solicitor’s opinion that was 
issued on the other portion of the proposed rule which is that sub- 
sidence from underground mining is not subject to the prohibition 
in Section 522(e). Our proposed rule on that part of the section 
would incorporate that solicitor’s opinion which was issued in 1991. 
We would be happy to supply that too. 

Mrs. CUBIN. OK, thank you. My time is up. 

Mr. Romero-Barcelo. Thank you. Madam Chair. Ms. Kallaur, 
how do you respond to the criticism that the Minerals and Manage- 
ment Service is inadequately considering the long-term effects of 
the 70 to 100 percent increase in the oil production in the Gulf of 
Mexico? 

Ms. Kallaur. I am sorry, sir. You said the long-term effects 
of 
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Mr. Romero-Barcelo. Of the exploration in — the increase of 70 
to 100 percent in the exploration of oil in the Gulf of Mexico, the 
production. 

Ms. Kallaur. I think one of the reasons why we came forward 
with this initiative is that we wanted to make sure that we had 
adequate funds to be able to manage this increase in activity, and 
we divided our funds between our regulatory program and our en- 
vironmental program and our resource evaluation program so that 
we would be able to meet all of our responsibilities. 

We consider this both a challenge and an opportunity that has 
been placed before us because we think if this activity is carried 
out correctly it can really reap a lot of benefits for our country. At 
the same time, we need to make sure that we get fair market value 
and that it is done in an environmentally safe and sound way. That 
was why we came forward with this initiative in FY 1998. 

We think we are on top of things at this point, but we think in 
the years ahead because the number of leases that are now in in- 
dustries and it has increased so much that we really do need more 
resources to be able to manage the OCS properly. 

Mr. Romero-Barcelo. And with these resources you will have 
enough to do what you 

Ms. Kallaur. Yes, we do, sir, because one of the things we have 
been doing over time too is looking at the way in which we carry 
out our responsibilities so that we can maximize the use of the dol- 
lars. We have already done some streamlining in the Gulf of Mex- 
ico and the way we do our EIS is we look to have like an 80 per- 
cent reduction in the amount of resources to prepare the EISs over 
a five-year period and still maintaining a high level of quality. 

So we continue to look at the way we do our work. At the same 
time we have recognized with this dramatic increase in workload 
that we needed more resources in EY 1998. 

Mr. Romero-Barcelo. There has been renewed interest obvi- 
ously in the exploration of oil and gas resources in the deep water. 
Does that mean you feel that this has been a result of the act that 
was passed in Congress, the Deep Water Royalty Relief law, or do 
you think that it is due to other reasons in the supply of the 
amount of oil in the market? 

Ms. Kallaur. I think it is really due to a combination of factors. 
Clearly, oil prices have been relatively steady the last couple of 
years. In fact it has been increasing. There has also been dramatic 
increases in technology, and U.S. companies have become leaders 
in deep water technology so they have been able to lower the cost. 

The Deep Water Royalty Relief Act clearly has been another rea- 
son we have had such a tremendous response at our recent lease 
sales and it also provides us the opportunity to present the pre- 
mature abandonment of some deep water leases that might not be 
able to be developed without this type of economic incentive. 

We just think there are a number of factors that have converged 
that have really changed the picture in the Gulf of Mexico, some- 
thing we could never have forecasted years ago. 

Mr. Romero-Barcelo. Has the Administration sought funding 
for the marine mining technology program which will extend fund- 
ing for studies that are currently underway in Alaska and Hawaii 
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and the Gulf of Mexico and the research is focused on the finding, 
economical and environmental, a safe way to mining of the oceans. 

What type of studies or similar work is being done in the Carib- 
bean, if any, and if they were to be done in the Caribbean would 
this be helpful, would this supply additional data or different data 
or can that data be obtained in the places where they are being 
conducted now? 

Ms. Kallaur. Well, at this point I believe you are referring to 
the Marine Mineral Technology Centers that were transferred over 
to the Minerals Management Service last year. The problem with 
that transfer is that there were no moneys transferred over to us 
to carry out these programs and we are really in a transition stage 
at this time. 

We do have a program in place that has been looking at environ- 
mentally safe ways of extracting sand and gravel from our coastal 
areas. We have a number of cooperative agreements with coastal 
States and whether or not we could also conduct some of the work 
we have done in the Caribbean is something that we would clearly 
be interested in looking at. 

The one thing we try to do is to make sure that we do not have 
to duplicate experiments from one part of the country to another 
but try to make sure that when we do this work that is something 
that can benefit the entire coastline because we realize that there 
is a limited amount of money to dedicate to this growing program. 

Mr. Romero-Barcelo. Thank you. Mr. Tipton, the President’s 
budget includes a proposal to start collecting royalty on hardrock 
minerals such as gold and silver. What minerals other than 
hardrock minerals does the Federal Government not receive a roy- 
alty on or collect a fee for the development and production today, 
and how do you explain the fact that these minerals are not under 
some sort of royalty or fee system? 

Mr. Tipton. To the best of my knowledge, essentially all of the 
minerals that we either lease or sell are subject to fair market 
value standards of one way or the other. Only in construction ma- 
terials such as sand and gravel which are free to local governments 
for urban development such as has been experienced in Phoenix 
and in Las Vegas are those type of materials that are free. 

As to why there is not a royalty or a reclamation fee as it is 
being called now on hardrock minerals that is because of the 1872 
Mining Law and our lack of authority in that area to collect a roy- 
alty. And various attempts have been made in past Congresses to 
try to bridge that gap and to work out a reasonable value for that. 

Mr. Romero-Barcelo. Those are the only minerals right now 
that are not being — royalties are not being collected from the min- 
ing? 

Mr. Tipton. To the best of my knowledge, that is correct, sir. It 
is gold, copper, silver, platinum. 

Mr. Romero-Barcelo. Thank you very much. 

Mrs. CuBiN. Ms. Kallaur, would you describe the funding and 
manpower resources MMS has shifted to the Biological Resources 
Division over the past couple of years? 

Ms. Kallaur. I believe that the initial amount that was trans- 
ferred to the, at that point it was the National Biological Service, 
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was approximately $4.9 million. I would hope that I could review 
these figures for the record. 

Mrs. CUBIN. Certainly. 

Ms. Kallaur. Subsequent to that transfer, because of the cut- 
backs in the budget for the National Biological Service, our funding 
was cut approximately 40 percent from that original transfer. And 
then it was reduced by 40 percent, and the lower number is the 
number that the Biological Research Division is dealing with right 
now. 

Mrs. CuBiN. OK. You said 40 or 14? 

Ms. Kallaur. We had a 40 percent decrease. 

Mrs. CUBIN. 40, OK. 

Ms. Kallaur. [continuing] — from the $4.9 million that we had 
originally transferred. 

Mrs. CuBiN. OK. What cuts have been made in those funds and 
how are those cuts impacting MMS studies and research? 

Ms. Kallaur. Well, these moneys are used to fund biological re- 
search as part of our Environmental Studies Program. And what 
we have had to do was to set some new priorities for studies and 
to delay some studies. I would need to provide for the record the 
specific studies that have been delayed as a result of this reduced 
funding. 

Mrs. CUBIN. And that is only for biological projects? 

Ms. Kallaur. That is correct, because the agreement that we 
have with the National Biological Service is that they would do our 
biological research. We also have a studies program within the 
MMS budget that funds other types of research. 

Mrs. Gubin. What do you think the long-term development im- 
pacts of this situation are? 

Ms. Kallaur. Well, I mean clearly we would like to have that 
money restored but I think it is something that we are going to be 
able to live with. I think, if we do find that there are needs that 
cannot be met, I would believe in future budget years that we 
would work together with the Geological Survey and reflect those 
needs and the budget submitted by the Administration. 

Mrs. CUBIN. Well, I think what I am sort of getting at is when 
we produce more minerals there is more money in the Federal 
treasury and then more money in the State treasuries from the 
royalties. And I just wonder if you have any estimate of how much 
money will be held back that might otherwise — projects that might 
otherwise have been developed. Do you have any sense of that at 
all? 

Ms. Kallaur. I think in terms of the funding for the biological 
research that there would not necessarily be a delay in activity. I 
think where you would see more of delay in activity if we were not 
able to receive the funding that we requested for the Gulf of Mexico 
office, a lot of our work in the environmental area is longer term 
so now that we know what our budget is we can try to plan over 
the long-term so that we can meet all of our needs. 

And hopefully like with deep water because that is a new activity 
that is before us, if we can get the funding that we requested for 
the environmental studies I think that we will not be in a position 
where we would be delaying approval of any deep water plans be- 
cause we did not have an adequate environmental base. 
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One thing we have been fortunate is that Congress over the 
years has appropriated over a half a billion dollars to fund our En- 
vironmental Studies Program and particularly because of these 
tight budgetary times over the last few years we have done a lot 
of creative work working with other institutions so we can leverage 
funds. 

I think we are getting much better at the way we spend the 
money that we get from Congress. We can get the maximum ben- 
efit. 

Mrs. CUBIN. I think that is great and everybody across the coun- 
try has had to do that and so I am glad that you had to. I think 
that you said when you were answering another question that 
there was another lease sale going to come up in the Gulf of Mex- 
ico. Do you have any idea what MMS’ expectations are for the 
bonus bids on that? 

Ms. Kallaur. I believe that the estimate that we were carrying 
in the budget was in the vicinity of $315 million. 

Mrs. CuBiN. How much was the last one, it was considerably 
more than that, wasn’t it? 

Ms. Kallaur. Yes, that is correct. It was — let me check, if I may. 

Mrs. CuBiN. About a half billion or something? Big bucks. That 
is OK. 

Ms. Kallaur. It was big bucks but it was approximately $600 
million and we should know by the end of the day tomorrow as to 
what tomorrow’s sale will bring but we think we may again be low 
in our budget estimate. 

Mrs. CUBIN. And that is tomorrow? 

Ms. Kallaur. That is correct. 

Mrs. CUBIN. Good. 

Ms. Kallaur. I am sorry. Yes, it is Wednesday, yes. 

Mrs. CUBIN. Tomorrow. 

Ms. Kallaur. That is tomorrow. It has been a very busy week. 

Mrs. CuBiN. Listen, I understand. Would you tell me the status 
of implementing the Federal Oil and Gas Royalty Simplification 
and Fairness Act? 

Ms. Kallaur. Yes. And clearly that is a very important activity 
in our Royalty Management Program. We initially recognized that 
we could not do it on our own and we put together a significant 
outreach plan and have come up with a schedule that is probably 
going to extend over three years. 

But one of the things we did was to look at the timeframes that 
were dictated by that Act and to make sure that we were able to 
meet those timeframes. And I know one of the first things we had 
to make sure we could do was to be able to pay interest by this 
month on overpayments, and we are meeting that target. 

Another very important activity, I note to the people back in Wy- 
oming too, is the section 205 State delegation provision. We are 
charged by the Act to have regulations out by a year from its pas- 
sage which would be this coming August, and we are scheduled to 
come out with a proposed rule on the State delegation by the end 
of this month. 

That will be followed by also some guidelines and standards that 
would need to be met by the States who would have these respon- 
sibilities delegated to them. The one thing we have tried to do is 
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to work with the States from day-one so that there would be no 
surprises and we also — for those provisions that affect industry, we 
have involved them in all of our discussions to try to see if we could 
come up with some sort of meeting of the minds of how best to 
meet the true intent of the Act. 

Mrs. CUBIN. Does it look — are things moving along so that it 
looks as though that will be completed by the end of the month? 

Ms. Kallaur. In terms of the delegation rule? 

Mrs. Gubin. Right. 

Ms. Kallaur. You never know with rulemaking but at least 
when I was advised by our people it looks as though we will be able 
to publish the proposed rule by the end of the month. We have met 
all of our internal hurdles within the Department and we expect 
we will be able to do that. 

Mrs. Gubin. I met with the governor from my State and he is 
very hopeful as well that you will be able to do that. I am just try- 
ing to learn how to read these green books. As I discussed with Ms. 
Henry earlier, it is pretty confusing. It does not mention specifi- 
cally any savings attributable to the royalty fairness. Gould you 
show me where that is in here? 

Ms. Kallaur. I do not think at this point that we would be able 
to really identify savings because we are just in the process of im- 
plementing the different provisions and sometimes what happens 
in a program like this you might even have some initial increase 
in some of your costs because you have to make system changes 
but then when those systems are in place then you will be able to 
reap the savings. 

And we are very sensitive to this issue as to how much a par- 
ticular onshore oil and gas program costs because the fact that 
these costs are shared by the mineral-producing States so every- 
thing we are doing is to try to minimize cost. 

One of the things I mentioned in my opening remarks too is a 
project we have underway dealing with compliance re-engineering. 
And the whole focus of that project is to try to find ways to do 
things more efficiently that would have lower cost. And I cannot 
point to savings today but our goal is to be able to clearly point to 
savings in the future and we are trying to involve all our constitu- 
ents so that we can achieve that. 

Mrs. Gubin. What about cost? I thought it addressed cost, that 
you did project cost but no savings. Am I wrong on that because 
I admit I do not know how to read these books very well. 

Ms. Kallaur. I do not believe that we have projected any cost. 

Mrs. Gubin. Either one, cost or savings? 

Ms. Kallaur. Gost or savings but I think what our belief is that 
within the budget that we have proposed we will be able to meet 
the system changes and be able to move forward on royalty sim- 
plification as well as all the other things we are doing in the roy- 
alty area. We did propose an actual reduction in our Royalty Pro- 
gram. 

Mrs. Gubin. OK, thank you very much. Since I do not have any- 
body else, I will just keep on talking because we do have a lot of 
things that we need to know before we take the budget in front of 
the Full Gommittee for markup for that matter. 
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Ms. Henry, the new business plan we talked about earlier in my 
office is intended to clarify how OSM spends its funds and I just 
barely learned what the old book was like when this came along 
and I mentioned to you earlier that there were things that I could 
not find in there and I won’t go through the whole list but I will 
pick one out. 

I could not find a Small Operator’s Assistance Program, for ex- 
ample. I understand from your staff that it is there but can you 
point it out to me where it is in there? 

Ms. Henry. Yes, we included 

Mrs. Gubin. Just kind of remember you were talking about the 
diagram. If you could just go over that one step with me that would 
be great. 

Ms. Henry. OK. We used to have the SOAP program as a sepa- 
rate line item in our budget. The SOAP funds actually come out of 
the AML money. But the purpose of the SOAP funds is to assist 
small operators with their permitting process because sometimes 
they do not quite have the knowledge that some of the larger oper- 
ators have. That is really what the fund is for. 

For that reason we determined that the best place to put that 
was under the technology development and transfer business line 
as opposed to the environmental restoration business line which 
contains most of the AML moneys. We have provided — since this 
is the first year that we have submitted a budget in the new busi- 
ness lines structure, we have provided I believe a crosswalk that 
compares the items in the ’97 structure with the business lines for 
’98. 

Mrs. CuBiN. Where is that? 

Ms. Henry. I am not sure. Mine does not have page numbers on 
it. There is a — it should be entitled up at the top, “regulation and 
technology,” up at the very top of the page. There is the old struc- 
ture and then there is business lines. This is not in the green book. 
It is a separate handout that I believe was provided. I am sorry. 

Mrs. Gubin. OK. 

Ms. Henry. This is just an assistance sheet. 

Mrs. Gubin. Yes, OK. 

Ms. Henry. It shows where it would have been under the old 
structure and where it is under the new structure. 

Mrs. Gubin. One of my concerns about this new method of book- 
keeping is that it really does not tell the authorizers, particularly 
the authorizers, but also the appropriators really exactly where the 
money is going and we are accountable for that. You are not, we 
are. 

And I think of it like, well. Herd, I will just pick on you, the 
BLM regulations that are being — that are out there right now 
where they are trying to change things from legal ease into plain 
English. Now I can say it is illegal to rock hunt on this acre on my 
land, illegal to rock hunt. 

Well, you know, fossils are rocks and if you say it is illegal to 
hunt fossils then everybody knows what you mean but if you say 
it is illegal to hunt rocks doesn’t that truly expand what you, the 
bureaucrat, the authority that you have, and diminish the knowl- 
edge that everybody else has? And that is what I do not like about 
this bookkeeping system and, you know, I am going to keep press- 
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ing on this because we need specifics. We are accountable for every 
dollar and I am going to keep pressing on this for next year that 
we get the specifics. 

In fact, I will just check with staff and see how we can actually 
get those specifics so that I can compare apples with apples. I am 
new and I am going to tell you that the other people on the com- 
mittee know less about it than I do so we deserve to be able to un- 
derstand what it is we are talking about. 

Ms. Henry. The reason, quite frankly, that we went to the busi- 
ness lines approach was dual. The first reason was that we had re- 
ceived a lot of complaints in the past that people could not under- 
stand the old structure and that they did not think that listing 
what we do by function was really a true reflection of how OSM 
does business and how OSM reflects the cost of doing its business. 
So our intent here was certainly not to hide things. 

Mrs. CUBIN. Right. I know that. 

Ms. Henry. It was really to make it clearer and actually, believe 
it or not, some people have told us that they do understand it bet- 
ter now than they used to. So we are getting different reviews on 
this and certainly your views are very helpful for us in future 
years. Our intent was to make things clearer and we will certainly 
be glad to sit down and, as I said, walk through and explain where 
a couple of these items might be missing. 

But I think we have tried to be fairly specific here. There may 
be one or two items like SOAP that do not jump out as clearly as 
they did under the old structure. But on the other hand I think 
there are some things that are more detailed now than they used 
to be. 

Mrs. Gubin. I think anyone can understand it but what anyone 
cannot do is know exactly what the money is going for and I won- 
der if the people who complained about the old system were the 
people who were responsible who had to answer for the way the 
money was spent. I would guess no because 

Ms. Henry. I think actually it was some members of the Appro- 
priations Committee that had said that now that they have gone 
over it with us, and it certainly is an adjustment from the old sys- 
tem, that several of those people told us that they liked it better 
and found our budget more understandable. 

Mrs. CUBIN. Well, I think what will happen is that your agency 
is just going to have to do a lot more work because we are going 
to have to call for the information that we need and the appropri- 
ators really have a jump ahead of the rest of the Congress because 
they do understand that budget in detail, and we do not. 

And we are the authorizing committee and it is time that the au- 
thorizing committees, and this has nothing to do with you, this is 
just internal within the Congress and the business of the Congress, 
the authorizing committees have a very important role which has 
not been honored, if you will, in previous years. So anyway it will 
be harder 

Ms. Henry. If I could just mention that the second reason why 
we went to the business lines was also to enable us to comply with 
the Government Performance and Results Act. I think there are 
some other agencies who already have kind of a business lines ap- 
proach to their budget. It is much easier, I think it will be for us. 
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to come up with performance measures with this budget than it 
would have been under the old structure. It would have been very, 
very difficult to find performance measures that would have cor- 
responded to the old functions that we had. 

So the second purpose for us going to the business lines approach 
was really to get us in gear for complying with the Government 
Performance and Results Act. 

Mrs. Gubin. And that certainly is important too. This is the last 
question that I have for you. I have a list of things here that I 
would have the staff get a list of things for you for information that 
we would like to have, things like full-time equivalent employees 
that OSM has assigned to your headquarters and the regional of- 
fices and various field offices and what accounts these folks code 
their time to. So I will just have the staff get that to you in writing. 
If you would please furnish that to the Subcommittee. 

Ms. Henry. I would be happy to provide it for you. 

Mrs. Gubin. Good, thank you. OK, well, now I am getting to the 
guys. I talked to them last because I have a lot to talk to them 
about. If you need a break, say so. BLM, last fall this committee 
under the leadership of Chairman Calvert and ranking minority 
member Abercrombie held two oversight hearings on the progress 
of the transfer of oil and gas inspection and enforcement functions 
from the BLM to the States. 

And then as a follow-up to the second hearing. Chairman Calvert 
and Mr. Abercrombie wrote to the BLM asking them for a time line 
for their accomplishments. And then three weeks later they re- 
ceived a reply that said that, quote — no, this is not a quote yet. A 
response was received which listed how that time line for imple- 
menting agreements, and this is a quote, “served no purpose” and 
so no time line was given to the committee. 

And we are soon approaching the second year anniversary of the 
Administration’s Reinventing Government II which was set forth 
on March 27, 1995, and I am curious to know what sort of time 
line the BLM envisions for implementing this idea. 

Mr. Tipton. Well, again, the concept is optional to the States. 
The meetings were held, as we discussed, and we had a national 
meeting in December involving all the States in which our assist- 
ant secretary participated. And at that time the States basically 
told us that they did not think that basically a transfer of the in- 
spection and enforcement aspect of the BLM program was in and 
of itself enough to make their process simpler to save any money 
and to be basically compatible with operating systems. 

They wanted to talk in greater detail about other aspects of the 
program, primarily the down hole operating part. The assistant 
secretary agreed that we could broaden our discussions to talk 
about those things and in following up on that we had a meeting 
around the first of February with all of the States again sitting 
down and looking at the common objectives of both of our pro- 
grams. 

Mrs. Gubin. Could I just interrupt one second? What States were 
they that said they were not interested in taking over or they were 
not interested in 

Mr. Tipton. In just the inspection and enforcement portion. 

Mrs. Gubin. Right. 
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Mr. Tipton. It was practically unanimous. They did not abso- 
lutely turn down or say that they did not want to continue talking. 
They did not want to enter into any type of agreement with us ab- 
sent talking about the other aspects of the program, their point 
being that the real duplication and the real savings in the pro- 
grams would not occur on the inspection and enforcement portion 
of that. 

States want to be more involved in the preparation analysis and 
even approval of the applications to drill, for example. So in agree- 
ing to discuss that further, the States suggested that we start from 
scratch and know more about each other’s program and work more 
towards the objectives as opposed to arguing with each other over 
whose standard to use, whether it is the Federal inspection stand- 
ard, Federal operating standard rules, as opposed to using the 
States. 

We could never reach agreement upon a common standard ab- 
sent that. So we held a two-day meeting with the Oil and Gas 
Commissioners. And as it turns out a collection of industry associ- 
ates were also meeting in the same town so we had two interfaces 
with them to let them know what we were doing. 

We had two very good days. We developed a number of objectives 
and found that in terms of actually operating a program we are in 
very close agreement. It is scientific operation and scientists really 
do not disagree all that often nor do engineers. 

But we did recognize that we disagreed in the management as- 
pect of the program. And then after discovering what our real prob- 
lem was, we met again with the trade associations. They made a 
very strong point that they did not want to be on the receiving end 
of State and Federal Government coming up with any type of a 
plan that affected them without their involvement. 

They did not even want us to put it in writing and to run it up 
the pole, if you will. So as a result of that we agreed to conduct 
a series of outreach meetings to discuss our objectives, how we 
would go about managing that program, get more information from 
the puWic and I am not talking about just industry. 

We have a series of meetings going on across the country at this 
point to collect and gather more information. Once we have done 
that, we will refine our objectives. We will know more about the 
development of our oil and gas operating regulations and at that 
point hopefully come up with some meaningful arrangements of 
some type, whether they be cooperative agreements with States to 
share work or whether they be actual delegations. 

So, again, I am afraid that does not answer much of what you 
are looking for in terms of a time line other than we have set the 
times for the meetings. We have set times at the States’ request 
again to come together at another meeting and to put this all down 
into a final paper. 

And I might add that Mr. Jim Carter of Utah has been very, very 
cooperative, very instrumental in trying to work out all of this with 
the States and thus I think we are cooperating to the maximum 
extent possible. We simply have not gotten to the end result. 

Mrs. Gubin. Speaking of the States and your statement about 
scientists and engineers rarely disagreeing and some things are 
common sense to me, it seems like, and maybe to other people it 
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would not seem the same, but it has come to my attention that a 
draft transfer proposal by the State of Colorado and the Colorado 
BLM has been circulated or is being circulated and this draft esti- 
mates a cost of savings of over $1 million a year once the transfer 
is in place. 

So extrapolating those figures nationwide it looks like we could 
have a far greater savings than the $500 million cut in the oil and 
gas management subactivity — excuse me, $100,000. Excuse me. We 
are all, I know I am and you are as well, very interested in this 
type of cost savings and I am ready to endorse this proposal when 
it is finalized. What is the status of BLM’s review of the Colorado 
proposal? 

Mr. Tipton. We talked about that and that proposal was dis- 
cussed at our two-day meeting last month. 

Mrs. CuBiN. Last month, OK. 

Mr. Tipton. The proposal is an innovative step forward. It was 
a no holds barred attempt at producing a plan involving partici- 
pants from the State and from our Colorado office. They basically 
turned their staffs loose to put something on paper for the purposes 
of getting unrestricted ideas on how a transfer might work. 

It is my understanding after their review of the draft document, 
both sides now question the savings figures. They also question 
whether or not they have covered the interests of both sides. They 
have asked us, before passing judgment or doing anything further 
with it, that we let them come to an agreement inside the bound- 
aries of Colorado, and that basically is where it is. 

We have not drawn any conclusions about the legality of it at 
this time. They have asked that we give them a bit more time to 
review their own study. 

Mrs. CUBIN. So you do not know — that was going to be my next 
question. Are you aware of any legal impediments to proceeding 
and so you are not so will you be asking for solicitor’s opinion on 
that? 

Mr. Tipton. It depends on what the final product looks like. Just 
a rough reading of the document, it has some things in it that we 
know we will have to talk to the solicitors about and that they will 
have some problems with but until they are in agreement as a 
management team from both the State and from the Federal side 
it is premature to even involve the attorneys. 

Mrs. CuBiN. Would Colorado, assuming they came to agreement, 
be allowed to proceed on a pilot project basis, do you think? 

Mr. Tipton. Actually I talked to the director of the Colorado pro- 
gram if in the event if he would be interested in something like 
that and the reaction I got was that there might be. 

Mrs. CUBIN. You know, I am conservative in almost every way 
and so many times in my life somebody will bring up something 
new and I will go, oh, no, no, you know, we did that 15 years and 
we tried it and it did not work and so sometimes I think when we 
have been in an agency or in a position for a certain amount of 
time that we tend to not think outside of our boundaries or, maybe 
we need to establish a different view or, just not have the confines, 
I guess. 

Do you encourage especially on this issue, do you encourage BLM 
State directors to try to work out innovative ways to solve these 



34 


problems? Because, you know, we talked about this a little earlier. 
I understand the Secretary’s management style but those folks out 
there are not morons and, you know, I have heard ideas from them 
that some of them are afraid to even talk about, they are afraid 
to even say anything about it. Is there any type of encouragement 
for thinking outside the normal boundaries, if you will? 

Mr. Tipton. Oh, absolutely. If you will recall, once we completed 
an educating process about a year ago of what each other’s inter- 
ests were in managing land and oil and gas operations, we left it 
to State directors to go back to their counterparts within the States 
and to see what State interests were and what they could work out. 

Things will be different in practically every State. There is no 
one plan or one size that will fit all. In that regard, the Colorado 
proposal is quite innovative. It was a no holds barred approach 
that did not consider such things as what administrative policy 
might be or what other type interests would be or legal interests, 
for that matter. 

And I agree with you, we need that type of creativity to stimu- 
late thinking. You need that to see where you could go and what 
it would really be worth to you. If you want to clear the hurdles 
you often have to wrestle with attorneys to actually effect change 
in policies and regulations. So in that regard it was a very creative 
study. 

Mrs. CUBIN. Where I live, Natrona County, Wyoming, we have 
a big gas reserve there and I think your testimony said earlier 
that — was this it, that you had 2,000 — made 2,000 competitive and 
1,300 noncompetitive leases last year, is that what you said? 

Mr. Tipton. I believe that was our target for 1998. 

Mrs. CuBiN. Oh, OK, target for ’98. Well, I certainly hope that 
Cape Gulch in Natrona County, Wyoming, is on that target. It is 
my understanding that the BLM, and I do not want this to be a 
lecture but I really need to make a point to you, it is my under- 
standing that BLM is proposing regulations requiring cost recovery 
for work that is done to prepare an area for leasing. 

And I was under the impression that these costs were tradition- 
ally covered by lease rentals and bonuses. But I also have informa- 
tion that indicates that industry already pays for most of the cost 
associated with the environmental impact statements. In fact, not 
only does industry pay these costs but they pay costs outside of 
that realm as well. 

For example, in the Cape Gulch area industry was paying on the 
environmental impact statement for an amendment to the Re- 
source Recovery Management Plan or the Resource Management 
Plan, excuse me, that the BLM wanted. And let me just give you 
an example of how the money is spent that these folks are paying 
for — it is their money, they are paying for it. 

In Cape Gulch, Chevron needed a 2,800-foot right-of-way. Every- 
thing was ready to go. It went right by a county road, right along 
side a county road, 2,800 feet. They applied for this right-of-way 
July 11, 1996. They contacted the BLM local office and then on 
July 12, 15 and 16, they contacted the same person several more 
times. July 17 they submitted an ROW application under protest. 
July 23, ’96, they submitted a plan of development. July through 
September, ’96, they continued dialog to try to resolve sundry prob- 
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lems with their ROW application and tried to find out when it 
would be granted. 

September 26, they wrote, and I am leaving the people’s names 
out, the employees, September 26, ’96, they wrote, this is the com- 
pany wrote, asking for help in resolving this issue to a superior of 
the regional officer. October 10, 1996, called to check on the 
progress, called the guy back again. Now this has been two weeks 
and, you know, calling the supervisor. 

Just let me read the dates. October 15, ’96, October 17 through 
24, ’96, October 25, ’96, October 29, October 30, October 31, Novem- 
ber 5, November 11, November 12, November 15, and as of Novem- 
ber 25 it was still not resolved. As of December 10 when I was in- 
volved it was not resolved. This is for a simple doggone right-of- 
way of 2,800 feet. 

They had a window of opportunity because there are raptors in 
the area. They had a window of opportunity in which they could 
drill because they would be nesting which was also controversial 
whether it was true or not. But anyway so the BLM through this 
kind of action forced those companies right up to the day and they 
did not know until the day before that window of whether or not 
they would be able to put that pipeline in because they could not 
go in there. They did not know if they would be able to proceed. 

And I swear, Hord, I could give you more examples than you 
want to hear. So could you explain the rationale to me for what 
will not — no, can you explain the rationale for me about what the 
future fees that will be charged to the industry to defray the cost 
of leasing activities and all of that stuff, what they will be used for 
when they are already paying even more than for the statements 
themselves, and why should the industry be charged double be- 
cause of encountering ridiculous bureaucratic delays like this. 

I do not know if you are aware of that Cape Gulch situation but 
it has been going on a long, long, long time. It took the BLM I 
think it was nine months to permit the Express pipeline. A foreign 
company coming through the United States across seven rivers, 
they were permitted in nine months and this project has been 
going on for years. Why should they pay you more money? 

Mr. Tipton. I think you have asked a lot of questions. And actu- 
ally I thought Cave Gulch was on better grounds than that. I will 
have to check into the specifics. That is particular surprising too, 
because I know of the commitment of our oil and gas staff, or what 
is left of them, in Wyoming. To some extent we need to shore them 
up. That is one of the things that we are looking at now. 

[The following was submitted:] 

Drilling in Cave Gulch-Bullfrog-Waltman Area 

As you know, Barrett Resources and Chevron each proposed drilling a number of 
wells in the Cave Gulch-Bullfrog-Waltman area. The area includes nests for bald ea- 
gles and ferruginous hawks. Five raptor species also occupy the project area. 

In response to the proposals from Barrett and Chevron, BLM initiated Environ- 
mental Assessments (EA’s). However, the proposed actions evolved during 1996 as 
estimates of the size of the reservoir were revised upward. 

BLM, in compliance with the National Environmental Policy Act (NEPA) and the 
Migratory Bird Treaty Act, determined that EA’s would be insufficient and that an 
Environmental Impact Statement (EIS) was required. More time is required to do 
an EIS than an EA. The BLM has issued a Draft EIS and plans to issue its Record 
of Decision in August 1997. Meanwhile, the BLM has approved 14 new wells for de- 
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velopment, meaning over 40 wells could be drilled and completed before the EIS is 
completed. The BLM also approved 4 new wells during the interim for Cooper Res- 
ervoir, an area within Cave Gulch area of cumulative impact analysis. 

Although this process may appear to be inordinately lengthy, the Draft EIS was 
completed and sent out for public review in a singularly short time. The Wyoming 
State Director identified the Cave Gulch EIS as a state priority and has made re- 
sources available to complete this EIS in time to issue the Record of Decision in Au- 
gust. 

Mr. Tipton. We have lost a lot of people to the buy-out. We have 
had hiring freezes and what have you. Only in the last couple of 
weeks have we kind of had a green light to look internally at where 
some of our people needs are. Right-of-ways, although it might not 
be connected directly to this, is an area that we would have to 
focus a lot more attention on because we have some unhappy cus- 
tomers, not necessarily all in Wyoming, but in several of our 
States. 

We have 3,000 right-of-ways, for example, in our case log so we 
know we have to put some people on those. I think it is a matter 
of getting skills in the right places. But it certainly is not the in- 
tent for BLM people not to be responsive. We will just have to 
check out this particular case for you in more detail. 

As far as the cost recovery goes, there are initiatives to do full 
cost recovery where appropriate, but it is very difficult to set those 
costs. It is difficult to determine what costs you need to seek and 
at what level. I think there has been some confusion in Wyoming 
on the part of some industry that we are trying to get the pre-leas- 
ing cost from them up front. 

Mrs. CuBiN. That has not been part of the delay problem. 

Mr. Tipton. I am sure it is not part of the delay but may be a 
concern regarding cost recovery. I was in the field a couple weeks 
ago. An industry official did mention that he thought at least that 
BLM was demanding help on payment for cumulative impact state- 
ments, before they would do leasing in his area and that is not the 
case. 

We do have a solicitor’s opinion that lays out in a fair amount 
of detail what our obligations are with respect to recovering our 
costs and we would hope to propose some rulemaking later in the 
spring once we resolve some internal differences on just exactly 
what we should be collecting for on both the minerals area and in 
the lands area. 

Mrs. CUBIN. I think with all due respect you have got it just 
backwards, that you should not be looking to them to give you 
more money. You should be looking inside your own agency and 
force them to be productive and force them to do a good job. In two 
different districts in the same State, I am not talking about my 
own State right now, you have two land managers that give people 
different answers to the same question and so there is the con- 
stituent. 

I think it just goes back to this whole concept of the guy at the 
top knows the best and you guys get in line. I do not think you 
have any business asking for more money until you clean up your 
house a little bit. Like I said, I could tell you more and these folks 
sitting out in this — some of them, I do not know who all are with 
agencies and who all are not, but you just could not listen long 
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enough to hear the problems that the BLM has across the whole 
country. 

One last thing, you were talking about earlier — well, it is the last 
thing. Are you glad? 

Mr. Tipton. Madam Chair, I would like to say that we would be 
perfectly happy at your convenience to sit down and to go into 
whatever level of detail that you might have interests to help us 
improve our program. 

Mrs. CuBiN. You know, it goes back to what I talked about. I do 
not think that my program is the issue here. I think it is a symp- 
tom of a sick bureaucracy that is trying with the best intentions 
and the best motives to do a good job but there is no coordination 
and people are afraid to speak up within the agency. They are 
afraid to lift their head that it might get shot at. And I do not 
mean literally, I mean from the agency. 

But it is not that one instance. It is endemic throughout the 
BLM. Now you talked earlier about the good working relationship 
with the Colorado BLM and the State of Colorado and that it is 
working out and that you want to get back to more agreements like 
that. 

Well, I really want to get to a lot of agreements like that as well. 
I think that that is a win/win situation when two parties can work 
things out without having interference from someone that really 
does not even understand the situation. And I know that you have 
no personal responsibility in this but I am curious about the Green 
River Basin advisory committee, the RAC, a Resource Advisory 
Committee. 

You know, I was so skeptical of that whole process when the Sec- 
retary established that advisory committee out there but I thought, 
well, do not be such a winch, give it a chance. And I thought all 
along it is not going to work because if the government does not 
get the government’s way then they take their ball and go home. 
And you know what, that is exactly what happened. 

And you are familiar, everyone is familiar with the situation that 
is in now and that is between those two men and does not have 
anything to do with you or me. I think both of them probably could 
use a little maturity on that particular issue. But do you know 
what is going to happen now, will the committee be disbanded? 

Mr. Tipton. I really do not. I do not have information on that. 

Mrs. CUBIN. Are they going to continue to be used in other parts 
of the country? 

Mr. Tipton. Let me clarify. Are we talking about the Green River 
advisory council, oil and gas, or the Resource Advisory Council? 

Mrs. CuBiN. I am talking about the Resource Advisory Council. 

Mr. Tipton. That I do not know. 

Mrs. CUBIN. OK. Do you know what the approximate amount of 
money the State of Wyoming contributes to the net receipts sharing 
costs? 

Mr. Tipton. Substantially. They are the major 

Mrs. CuBiN. Yes, I know they are. I am glad they are and you 
will never tell, will you? Yes, they are because Wyoming gets more 
than any other State but considerable is not enough. My State’s oil 
and gas supervisor, Don Basco, has reported to me that he has re- 
quested many, many times a detailed accounting by function and 
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activity on what you spend in the State of Wyoming but he has not 
been provided with that information. Could you provide that to me, 
please, and I will put it in writing what it is we want. 

Mr. Tipton. I thought that we had given him everything he 
needed. 

Mrs. CuBiN. We just spoke with him and he said that he tried 
for a long time and has not gotten any response. OK, take a breath, 
I am done. And really I do not want to be adversarial. I just really 
do want things to work better. There is no reason for any of us to 
be here if we cannot be of service and that is really where I am 
trying to get. 

OK, Director Eaton, you were speaking very forcefully and I 
agree with your statements of the USGS’ expertise to provide 
sound objective science for the nation. So now that the former NBS 
is under your wing, I think that you will be challenged to keep it 
so I know that you and your predecessor have had a few inde- 
pendent mines to deal with. 

And this goes back to what I was saying to Mr. Tipton. And what 
comes to my mind is a gentleman, a biologist, that risked his neck 
to speak out on Yellowstone Park policy. He disagreed, a policy 
that he sees to be at odds with his biological opinion. It is his sci- 
entific opinion. 

In the Bush Administration, Director Peck agreed to pay for a 
hostile witness from the U.S. Geological Survey to come to a hear- 
ing on geothermal issues but it is my understanding that you re- 
fused to let this gentleman come to testify in front of this com- 
mittee so we subpoenaed him and then we paid his expenses so 
that he could do that. 

Now I cannot understand how you can square an action like that, 
how this equation balances that you say you want good science but 
you will only allow people who agree with you to talk about it. 

Mr. Eaton. Let me respond to that and let me turn to my staff 
to make sure the response was correct. To the best of my knowl- 
edge, that decision was not made in the Geological Survey. I be- 
lieve it was made in the Department of the Interior. I am told that 
is correct. 

Mrs. Gubin. Who made that decision? 

Mr. Eaton. The Secretary’s office. 

Mrs. Gubin. Well, what do you know? Why are we not surprised? 
I knew scientifically that is not what you would do. As the Sub- 
committee Chair, I agree with my Chairman Don Young on the 
need for sound objective science. 

We just simply have to have it. And we read reports recently 
that the USGS is conducting yet another assessment of the re- 
source potential of ANWR. Where in your budget are these costs 
identified? I have trouble with the book again. 

Mr. Eaton. OK. If it is any comfort to you, I have trouble with 
the book as well. Excuse me just a minute. Madam Chair. 

Mrs. Gubin. Do you want to just provide that for the record and 
you will not have to go through that? 

Mr. Eaton. All right, I will do that. 

Mrs. Gubin. OK. 

Mr. Eaton. Do you have in your possession the book of illustra- 
tions and the text that goes with those? 
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Mrs. CuBiN. Yes, I do. 

Mr. Eaton. Because, in part, this is addressed on the page facing 
map number 9, illustration number 9. 

Mrs. CuBiN. What subheading is that under? 

Mr. Eaton. That would be under resources and the title of the 
text is Alaska North Slope Oil Resources and Federal Lands. If you 
look down in the lower right-hand corner of the text, there you will 
see the budget line items that address this issue. It is more than 
one. 

Then in the back of the budget book on green pages, I hope they 
are in your copy. 

Mrs. CuBiN. In the back of 

Mr. Eaton. Of our green book. 

Mrs. Gubin. Green book, OK. 

Mr. Eaton. There is an index that should allow you then to go 
immediately to those pages. Now Dr. McGregor is showing me that 
if you will turn to page 136 in the green book, you will find this 
particular topic addressed. And it is — we are continuing an inves- 
tigation that was begun more than a year and a half ago in that 
area. 

When we released a new five-year assessment of oil and gas re- 
sources for the country two years ago on the basis of data that 
were then newly available, we downplayed the oil resources and 
raised our best estimate of gas resources. 

But this is an area that I think none of us, including industry, 
really has all that good a grasp of, since every time a new hole is 
drilled, we learn something that has implications with respect to 
those resources. So I would guess that this is going to be a con- 
tinuing process of change as new information is gained. 

Mrs. CuBiN. That just leaves me a little room for concern, and 
I may be wrong on this so I am sure you will correct me if I am. 
Five miles apart the MMS projected a certain amount of oil and 
then USGS predicted a certain amount and then there was a huge 
change in those projections the following year. What was the rea- 
son for that? 

Mr. Eaton. Ours was based on the fact that we had new data 
which had not been available to us in the earlier estimate, but it 
spoke to the issue of the timing of when the structure was devel- 
oped and when the maturation of the oil took place, so we tried to 
take into account in our newer estimate, the significance of this in- 
formation. 

Mrs. CuBiN. You underestimated it by a lot? 

Mr. Eaton. We had overestimated the North Slope oil reserves 
and we reduced that and, in a sense, replaced it with a new en- 
larged estimate of the gas resources. 

Mrs. Gubin. That first study, how long did that take when you 
came up with those results? 

Mr. Eaton. I would be happy to answer that for the record. I was 
not part of the Geological Survey at that time so I do not know off 
the top of my head what the answer is. 

Mrs. Gubin. Just describe the new information for me. It is dif- 
ferent formations than you thought were there or, you know, for 
someone who does not know about this exact science. 

Mr. Eaton. Let me take a shot at answering your question. 
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Mrs. CuBiN. OK. This would be the new information that has 
caused the changes? 

Mr. Eaton. Yes. In the creation of an oil field you need a source 
rock and then you need a trapping structure of some kind. If the 
structure develops before the oil matures, then there is hope of it 
accumulating in the structure, and so the timing of the maturation 
and the timing of the development of the structure are very impor- 
tant in terms of understanding or estimating whether oil might be 
present or not. 

And in our earlier estimates based on the data that were avail- 
able to us at that time we made one determination. Then a new 
hole was drilled and when that information was made available to 
us we saw that the assumptions that we had made earlier were in- 
correct. 

Mrs. Gubin. So maybe that was a hurried up job. Now here goes 
old cynical me but I cannot help but think that the new oil and gas 
resource estimates for ANWR which were announced two years ago 
were hurried up to help the Administration’s position on drilling 
there. Now I may very well be wrong but it just seems — I cannot 
come up with another answer. 

Mr. Eaton. There are two issues here. I think we need to clarify 
the difference between them. The oil and gas assessment for the 
hole of the North Slope that was released two years ago was based 
on five years of study and was not hurried. I think what you are 
referring to is a track within ANWR for which there was some in- 
terest on the part of industry in developing an exploratory hole and 
we were then asked by the Department to provide our best esti- 
mate of what the resources in that tract might be and, yes, that 
was done fairly quickly but the work on that continues even to this 
day. 

And we provided an answer in a timely way but we continued 
to work to refine that answer. I have personally been briefed by the 
petroleum geologist who was expert in that area and was convinced 
that even though the estimate was a disappointing one that it was 
based on sound judgments and interpretations on his part. 

At the same time, I think it is important that the record shows 
that the value we placed on that was not so insignificant that there 
would not have been commercial interest in it and indeed I believe 
there was. 

Mrs. Gubin. I guess the most important thing at this point is 
what is the timing for completion of the assessment and when will 
the Administration make an announcement? 

Mr. Eaton. If I may, I need to turn to one of my staff. 

Mrs. Gubin. Sure, I understand that. 

Mr. Eaton. We are going to have to provide that for the record. 
Madam Ghair. We will get that to you. We do not have that at our 
fingers. 

Mrs. Gubin. OK, I would appreciate that. Politicizing science is 
bad. I have math and chemistry as my background and I love it 
because two and two is always four and I love it because when you 
mix certain chemicals you always get the same reaction. It is so de- 
pendable. And when people politicize science or when people use 
science for political means that is very disturbing. 
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And I just really hope that the political pressures that are 
brought to bear on people who have the say do not submit to a po- 
litical agenda. I am just asking you to not do that in case you ever 
should experience anything like that. I do not think I have any- 
thing else. 

But, yes, I do want to know one thing. This is the last thing. 
Why is the agency charged with outer continental shelf resource es- 
timates seemingly at odds with onshore estimates? Is that because 
of the drilling that you talked about earlier? 

Mr. Eaton. It is not clear to me what that question means. 

Mrs. Gubin. ANWR, offshore 

Mr. Eaton. In ANWR? 

Mrs. Gubin. And immediately onshore. 

Mr. Eaton. Again, I am going to have to provide something for 
the record. 

Mrs. Gubin. OK. Well, I do not have anything else. I bet I do but 
we are all tired so enough is enough. I sincerely thank you all for 
being here. And I thank you for your patience. I have not been 
through this before and thank you for helping me learn and please 
stay in touch because we need to do that. 

Mr. Eaton. Thank you. Madam Ghair. 

Mrs. Gubin. If there is no further business then the Sub- 
committee is adjourned. 

[Whereupon, at 4:05 p.m., the Subcommittee was adjourned; and 
the following was submitted for the record:] 


Testimony of Gordon P. Eaton 

It is a pleasure to join you today to discuss the programs of the U.S. Geological 
Survey (USGS) and our FY 1998 budget request. 

Our Nation faces challenging questions concerning the world we live in and the 
resources we use each day. 

•How can we prevent or mitigate the effects of natural hazards — earthquakes, 
floods, volcanoes, landslides, wildfires, coastal erosion, outbreaks of disease among 
our wildlife? 

•How can we ensure an adequate supply of critical resources — land, water, en- 
ergy, minerals — for our children and grandchildren? 

•How is our natural environment altered when we extract and use these re- 
sources, and how can we minimize or repair any negative effects of these alter- 
ations? 

•How can we make accessible the ever-increasing amounts of data and informa- 
tion about the Earth’s natural resources, environment, and natural hazards? 

For more than a century, the mission of the U. S. Geological Survey (USGS) has 
been to provide the sound, credible, impartial scientific information to help answer 
questions like these. 

The issues facing our society have become increasingly complex, demanding new 
approaches and new partnerships. In the past few years, the USGS has changed 
dramatically to meet the changing needs of the Nation. The New USGS incorporates 
minerals information specialists from the former U.S. Bureau of Mines and the bio- 
logical expertise of the former National Biological Service, complementing our tradi- 
tional strengths in geology, mapping, and water. 

The Earth’s physical, chemical, and biological systems depend on and are influ- 
enced by each other. The integration of physical and biological research at the 
USGS enhances our ability to provide the sound science needed to attack some of 
the vexing issues facing our Nation. We are building strong multidisciplinary teams 
of scientists focused on research and research outcomes that people can use. 

While we continue to address critical national issues and conduct high-priority re- 
search we also work with nearly 2,000 cooperating agencies and organizations to 
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focus on the resource development and management issues of greatest concern. To 
that end, we have staff, facilities, and instrumentation at work in every State, help- 
ing to serve millions of local, regional, and national customers. 

Coping With Natural Hazards 

Natural hazards are taking an increasing toll on the lives and property of our Na- 
tion. To help reduce this burden of suffering and economic loss, the USGS maintains 
a number of research and monitoring programs across the United States. In 1996, 
the USGS responded to threats posed by landslides, volcanoes, hurricanes, floods, 
and a major outbreak of avian botulism. 

•Landslide experts worked in the Pacific Northwest, Virginia, and California to 
document ground failures and work with other Federal agencies, including the Fed- 
eral Emergency Management Agency and the National Park Service, to develop 
mitigation strategies for the future. In Colorado, our scientists gave advance warn- 
ing to county officials that the Aspen Country Day School was at risk from possible 
debris flows. Classes were moved, and when the flows hit the school a few days later 
no one was hurt. 

•Three volcano observatories assess the dangers from active volcanoes in Alaska, 
Hawaii, and the Cascade Range in Washington, Oregon, and northern California. 
In cooperation with the aviation industry, the USGS continuously monitors volca- 
noes in the Aleutian Island chain to reduce the risk to airplanes from clouds of vol- 
canic ash. A year ago, in March 1996, Akutan volcano in the central Aleutians was 
shaken by intense seismic swarms. Telemetered real-time data and work by our sci- 
entists on the island enabled us to reassure the 1,000 people on Akutan that an 
eruption was unlikely and they did not have to evacuate. The local fishing industry, 
valued at $120 million annually, was able to continue. The United States, with 65 
active volcanoes, ranks third in the world in the number of active volcanoes within 
its borders. 

•In California, USGS investigators studying the deaths of unprecedented numbers 
of pelicans at the Salton Sea determined that a simultaneous fish die-off posed a 
possible hazard to human health. Our staff guided the disease control efforts of the 
U.S. Fish and Wildlife Service and worked to develop consensus views among rep- 
resentatives of agriculture, wildlife conservation, water resources agencies, and 
other parties that depend on the Sea for their activities. USGS scientists are also 
studying emerging diseases such as cryptosporidiosis, Valley fever (coccidioidomy- 
cosis), and bubonic plague to understand wildlife diseases and effects on human 
health. 

•National seismic hazard maps, which we completed and released in 1996, show 
the severity of expected shaking of the ground in response to earthquakes all across 
the United States. These maps are being put to immediate use by the Building Seis- 
mic Safety Council as it publishes its recommended seismic regulations for building 
codes throughout the Nation. 

•The National Earthquake Information Center works with partners at State and 
regional levels and around the world to monitor earthquake activity. In addition, 
earthquake studies and geologic mapping are needed to outline the areas that are 
most vulnerable to damage from earthquakes. Through cooperative efforts with en- 
gineers and urban planners, the USGS is working to reduce the human and eco- 
nomic losses from potential earthquakes in Alaska, the West Coast, and the lesser 
known hazardous areas of the Central United States and South Carolina. 

•A network of 7,000 stream-gaging stations, many of them funded in partnership 
with local, State, and Federal agencies, provides continuous information on floods 
and droughts. More than 2,500 of those stations are linked by satellite communica- 
tions to the World Wide Web, where the public, emergency management agencies, 
utilities, private industry, and others can access real-time streamflow data updated 
as often as four times an hour during floods. Major flooding in California, Nevada, 
and the Pacific Northwest in January 1997 set all-time records for peak flows at 
nearly 40 stream-gaging stations in five States, caused record-setting inflows to San 
Francisco Bay, and damaged or destroyed about 150 of our stream-gaging stations, 
along with other serious damage to homes and businesses. At the request of the 
California Department of Transportation, our scientists assessed the stability of a 
bridge just downstream from one that had collapsed during the flooding and deter- 
mined that the downstream bridge was not likely to fail. 

Understanding Our Natural Resources 

Much of our strength as a Nation comes from our abundant — yet finite — heritage 
of natural resources. USGS studies of water supplies, mineral and energy deposits, 
land use, and our wealth of plants and animals provide essential information to in- 
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dustry, managers, regulators, and the public for sound decisions on our unique re- 
source heritage. 

•Our information on the domestic and world soda ash industry were used by Con- 
gress, the Bureau of Land Management, the State of Wyoming, and industry to ne- 
gotiate the new royalties for soda ash mined in Wyoming. The revenues generated 
by the proposed increase will be split between the Federal Government and the 
State of Wyoming. Scientists at the USGS monitor trends and statistics for more 
than 600 mineral commodities, from agricultural minerals to zirconium, and study 
where and how mineral deposits are created and modified. National, regional, and 
local assessments delineate the amounts and quality of our mineral and energy re- 
sources. 

•A new analysis of the dramatic changes in land use in the Baltimore-Washington 
area over the past 200 years, and a similar analysis for the San Francisco area, are 
helping city and county planners, regulators, developers, and the general public bet- 
ter understand the overall patterns of urban growth. 

•In Tennessee, information from the Gap Analysis Program (GAP), a cooperative 
effort to map natural land cover, vertebrate species, and the lands that are managed 
in ways that maintain biological diversity, is being used by the Tennessee Wildlife 
Resources Agency for locating and managing particular habitat types. In California, 
GAP information is used by developers to help make real estate investment deci- 
sions and by area governments to guide decisions on open space planning. 

•USGS scientists, in cooperation with States, universities, and local groups, are 
monitoring the health of America’s biological resources, from polar bears in Alaska 
to manatees in Florida. In the Great Lakes, the populations of major commercial 
and sport fish are being monitored in a cooperative effort to provide a scientific 
basis by which fisheries managers and researchers can evaluate potential manage- 
ment plans for the region’s important commercial and recreational fisheries. 

•On average, each U.S. citizen uses 78 gallons of water at home per day, and the 
demand for good-quality water for drinking, recreation, farming, and industry con- 
tinues to rise. Through the National Water Quality Assessment Program, USGS sci- 
entists are tracking the quality of our surface- and ground-water resources in 60 
large areas across the country that account for two thirds of the Nation’s water use. 

Addressing Environmental Issues 

The safety and health of our Nation’s citizens depend on the environment in 
which we live. USGS scientists are working to provide the information needed to 
help sustain a healthy environment and to recognize and mitigate adverse effects 
on it. 

•Through a cooperative effort to provide “Science in the Parks”, our scientists are 
working with the National Park Service in more than 250 parks, monuments, na- 
tional rivers, and recreation areas. Investigations in Nevada are looking at possible 
links between disruptions in fish endocrine systems and pesticides and organic 
chemicals in the Lake Mead National Recreation Area. And Visitors Centers at Lake 
Mead, Grand Canyon National Park, and elsewhere are being redesigned in partner- 
ship with USGS geologists to emphasize the geologic history of the parks. 

•USGS studies at the Marine Corps Air Station in Beautort (BEWfort), South 
Carolina, are saving the Marine Corps hundreds of thousands of dollars in cleanup 
costs. A leaky storage tank had released about 10,000 gallons of jet fuel into the 
soil and ground water in 1990, and conventional cleanup of the spill would have cost 
about $600,000. Our scientists showed that natural attenuation, the natural ability 
of bacteria living in the soil and water to remove contaminants, was effectively con- 
fining the contaminated ground water and thus no risk was posed to the environ- 
ment. 

•More than 500,000 abandoned mines dot the landscape of the United States. 
USGS geologists, biologists, hydrolo^sts, cartographers, and others are working 
with Federal land management agencies to remediate contamination associated with 
abandoned mines, focusing on the sites that have the greatest effect on water qual- 
ity and ecosystem health in specific watersheds. The work requires coordinated ef- 
forts by experts in digital data collection and management, ecology, geochemistry, 
geology, water quality studies, hydrology, and mapping. At the California Gulch 
Superfund Site in Leadville, Colo., mineral maps produced by the USGS using imag- 
ing spectroscopy, the latest in remote sensing technology, have cut costs and acceler- 
ated cleanup of mine wastes over a large area. 

•Invasive exotic plants and animals are a major threat throughout the Nation, 
costing billions of dollars in economic losses and causing untold damage to the envi- 
ronment. Non-native species damage agricultural crops and rangelands, contribute 
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to the decline of commercially important fishes, spread diseases that affect domestic 
animals and people, and disrupt vital ecosystem functions. USGS biologists are 
studying such invaders as zebra mussels, leafy spurge, and brown tree snakes to 
determine the best ways of controlling their spread. 

•More and more people live and work near a coast, yet increasing populations put 
enormous stresses on these fragile environments. USGS studies in coastal estuaries 
like San Francisco Bay and Chesapeake Bay are helping to explain how the Nation’s 
coastal environments respond to natural sources of change, such as floods and hurri- 
canes, as well as human influences. 

Managing Data and Information 

An essential part of the USGS mission is making sure that the results of our sci- 
entific studies are available in a wide variety of formats, both traditional and elec- 
tronic, to those who need the information. The USGS maintains a wide range of 
databases and other sources of information that are consulted millions of times each 
year. 

•The USGS home page on the World Wide Web provides access to more than 
100,000 pages of information, from how to order any of more than 80,000 U.S. maps 
and other publications to what is the latest volcano activity in Alaska. During 1996, 
the monthly tally of visitors to our Web site doubled to more than 160,000 people 
a month. 

•At our EROS Data Center in South Dakota, nearly 15 million aerial photographs 
and satellite images are archived and available for purchase. These images, span- 
ning three decades, provide valuable information about our planet’s landforms, vege- 
tation, and resources. 

•USGS topographic maps have provided an accurate foundation for planning and 
decisionmaking for the past 100 years. Today, digital geospatial information in geo- 
graphic information systems is helping resource managers, planners, emergency 
personnel, and others make decisions quickly and with confidence. Last summer we 
signed a cooperative research and development agreement (CRADA) with 3M of St. 
Paul, Minn., through which we will develop on-demand alternatives to hard copy 
maps and 3M will develop a series of commercial instant map-printing systems. The 
new print-on-demand capability will provide an alternative to the traditional USGS 
printed map products, enabling a customer to print a specific topographic map in 
a matter of minutes. 

•The USGS Library, established in 1882, is one of the largest earth science librar- 
ies in the world. More than 1 million books and 500,000 maps in the library system 
cover all aspects of the earth sciences. The 12 libraries of the former National Bio- 
logical Service and the library of the former Bureau of Mines have been added to 
the USGS library system, greatly expanding its holdings and coverage. In 1996, a 
new electronic library catalog became available at the main library in Reston, Va., 
and the branch libraries in Denver, Colo., and Menlo Park, Calif. 

Reaching to the Future 

For FY 1998, the USGS budget request is $745.4 million, a net increase of $6.5 
million above the FY 97 enacted level (including the budget for the National Biologi- 
cal Service, now the Survey’s Biological Resources Division). This total includes 
$19.5 million in program increases that are partially offset by redirecting about $13 
million in program efforts. 

Changes in our FY 98 budget include: 

•A $7. 5 million increase to expand biological research on Federal lands, increase 
technical assistance to land managers in Interior Department agencies, and increase 
the Cooperative Research Units program to assist in fulfilling partnership commit- 
ments to states. New research will focus on Pacific salmon and coastal habitats, 
invasive and exotic species, potential threats from endocrine disrupters, migratory 
birds, and Great Lakes fisheries and habitats. 

•An increase of $3.0 million to expand and upgrade the global seismographic net- 
work to service the technical requirements of the nuclear test ban treaty. The data 
and network will also be used for scientific and disaster-assistance purposes. 

•An increase of $9.0 million to join with the Environmental Protection Agency and 
the National Oceanic and Atmospheric Administration to expand the available infor- 
mation on water quality for the 75 largest metropolitan areas in the country. 

Redeployment of funds to these higher priority activities will be achieved by accel- 
erating our streamlining efforts (a savings of $6.8 million) and reducing some pro- 
grammatic activities (a savings of $6.2 million). Some programs will be eliminated, 
with key components being incorporated into other existing programs, such as parts 
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of Acid Rain into NAWQA. Other programs will be deferred such as 10 planned co- 
operative investigations dealing with water management issues. 

We are also refocusing $1.2 million of geographic research and applications funds 
to support investigations of urban growth patterns in New York Chicago, Philadel- 
phia, and Portland. This effort builds on prototype studies conducted in San Fran- 
cisco-Sacramento and Baltimore-Washington urban corridors which is shown below. 



With our rich scientific heritage and our unique mix of expertise, we at the USGS 
are poised to reach a new understanding of our Earth. America’s abundant water, 
land, energy, mineral, and biological resources provide the foundation for much of 
our Nation’s wealth and the well-being of its citizens. The New USGS is uniquely 
able to provide the knowledge and understanding needed for the careful stewardship 
of these resources and helping to ensure the health, prosperity and quality of life 
enjoyed by current and future generations of Americans. 


Statement oe Kathrine L. Henry, Acting Director, Office of Surface Mining 
Reclamation and Enforcement 


Overview 

•The fiscal year (FY) 1998 budget request for the Office of Surface Mining Rec- 
lamation and Enforcement (OSM) discretionary appropriation is $271 million, a 
slight decrease ($700,000) from the FY 1997 enacted level. In addition, OSM re- 
quests a permanent indefinite appropriation of $56 million, which is generated from 
the abandoned mine land fund investment earnings. This is transferred to the 
United Mine Workers of America Combined Benefits Fund in accordance with the 
Energy Policy Act of 1992. 

OSM’s FY 1998 request reflects the need for budget stability to evaluate the im- 
pact of recent programmatic changes. Over the past few years, OSM has undergone 
a myriad of changes including a reorganization based on a regional structure, sig- 
nificant downsizing and a reduction-in-force, reinvention of its oversight program, 
and a shift of resources to technical assistance programs focused on preventing 
problems from occurring in the coalfields. The FY 1997 budget, together with im- 
proved efficiencies, enabled OSM to resume delivery of services and programs to 
meet customer needs more effectively. The FY 1998 budget request maintains this 
level of service and allows OSM and its stakeholders to review the outcome/progress 
of the non-budgetary changes in organization, oversight, and enforcement. 

OSM’s 1998 budget request includes: $93,709,000 for the Regulation & Technology 
account ($963,000 less than the FY 1997 enacted level), plus $177,348,000 for the 
Abandoned Mine Reclamation Fund ($263,000 more than the FY 1997 enacted 
level). 

Most of OSM’s funding is passed on to States and Tribes in the form of grants. 
On an annual basis, grants and emergencies and high priority projects comprise 
about three-fourths of OSM’s appropriation. Regulatory program grants to States 
are budgeted at $50.2 million in the FY 1998 request, slightly below the FY 1997 
level. State and Tribal AML reclamation grants are budgeted at $142.3 million in 
the FY 1998 request, a slight increase above the FY 1997 level. In terms of human 
resources, individual States have about 2,400 FTE’s compared to OSM’s total work- 
force of 674. Of the 674, 69 FTE’s are used primarily on regulatory program over- 
sight-related components. Of these 69, only 43 are inspectors. 

FY1998 Budget Request Highlights 
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This year, America celebrates the 20th anniversary of the enactment of the Sur- 
face Mining Control and Reclamation Act (SMCRA). OSM, the coal States, and the 
coal resource Tribes can be proud of the efforts over the past 20 years to ensure 
that coalfield citizens and the environment are protected during coal mining oper- 
ations and that mined lands are reclaimed. Permitted acreage has increased four- 
fold, production levels have doubled, and public demands for environmental compli- 
ance have increased, resulting in a continuing workload for OSM, the States and 
the Tribes. 

This year’s budget is the first submitted in our new business line structure. The 
new structure, submitted to, and coordinated with, the Department of the Interior, 
the Office of Management and Budget, and Congressional committees, better re- 
flects the way OSM carries out its mission and goals. This business line structure 
will help OSM to fulfill the intent of the Government Performance and Results Act 
of 1993 (GPRA). OSM is working to meet the GPRA requirements through a busi- 
ness line-based accounting system to better determine the cost of each program ac- 
tivity, provide a mechanism for linking costs to performance outputs, and enhance 
OSM’s management decision-making process. 

Environmental Restoration 

The Environmental Restoration business line involves all functions that con- 
tribute to reclaiming lands affected by past coal mining practices. It provides for the 
use of Abandoned Mine Land (AML) reclamation funds to protect public health, 
safety, and general welfare from extreme danger and adverse effects of past coal 
mining practices. It also restores land and water resources and the environment 
previously degraded by these practices. In addition, OSM provides funding for the 
Appalachian Clean Streams Initiative within this business line. 

Funding in this business line totals $166.2 million, an increase of $0.6 million 
over the FY 1997 enacted level. In addition to uncontrollable cost increases, an addi- 
tional $1 million is provided for the popular Appalachian Clean Streams Initiative. 
Currently, there are over 75 State, Federal, and local organizations who have joined 
together in reversing the detrimental impacts of acid mine drainage on local commu- 
nities. The Appalachian Clean Streams Initiative increase is offset by a modest de- 
crease in regular reclamation grants which will still continue to fully fund ongoing 
reclamation projects as well as new projects. 

Under the Clean Streams initiative, OSM provides seed monies which can be le- 
veraged by contributions from other partners. For example, $140,000 of OSM mon- 
ies in Tennessee are being leveraged by an additional $226,000 coming from five 
other partners in addition to other “in-kind” assistance. Additionally, in Indiana, 
$325,000 in Clean Streams funding recently was allocated to the Patoka River 
Project. The State and the Patoka South Fork Watershed Steering Committee al- 
ready have obtained over $35,000 from the Environmental Protection Agency, Pike 
County and local businesses. Additional funding proposals are pending. 

On our twentieth anniversary, the results of our efforts are clearly visible; yet 
much remains to be done. Of the $3.6 billion in high priority reclamation costs cur- 
rently identified, only one-third have been completed leaving an outstanding $2.3 
billion in direct reclamation needs still to be addressed. Moreover, there are $1.7 
billion of known lower priority problems which remain unreclaimed. 

Environmental Protection 

This business line involves the oversight of State programs and the operation of 
Federal and Indian programs. As with the Environmental Restoration business line, 
the principal means of delivering environmental protection within the framework of 
the SMCRA are through providing regulatory grants to the States to operate State 
regulatory programs. Other important programs and activities supported by this 
business line include State program oversight through the inspection and evaluation 
processes and the operation of the ApplicantA^iolator System. 

In cooperation with State regulatory authorities, in 1996 OSM implemented a 
new, innovative results based oversight strategy. Under the re-engineered oversight 
policy, OSM’s oversight activities primarily focus on end results and the on-the- 
ground success of States in meeting SMCRA’s environmental protection and public 
participation goals. 

Funding in this business line totals $72.3 million, a decrease of $0.3 million from 
the FY 1997 enacted level. The request provides for uncontrollable cost increases 
and a small decrease of $500,000 (less than 1%) in State regulatory grants made 
possible by anticipated cost savings as States adopt the new inspection frequency 
guidelines. 

The request also includes a $0.3 million decrease made possible by efficiencies in 
the issuance and assessment of civil penalty violations and the operations of the Ap- 
plicantA^iolator System. The regulations underlying the ApplicantA^iolator System 
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have recently come under scrutiny in the U. S. Court of Appeals for the District of 
Columbia Circuit. 

OSM is shoring up remaining issues concerning its Ten-Day Notice (TDN) proce- 
dures. OSM’s Ten-Day Notice Directive supplements the Federal Ten-Day Notice 
regulations by providing OSM field units with additional guidance on the use of 
TDN’s. After considerable outreach to our customers, including the States, OSM de- 
veloped a new draft directive to address situations related to programmatic issues 
and to clarify the standard of review used to assess State responses. The draft was 
available for public comment through February 28, 1997. We are now reviewing the 
comments. 

To provide regulatory clarity and to respond to Congressional interest, OSM re- 
cently published in the Federal Register a proposed rule defining valid existing 
rights (VER) to coal where surface mining is otherwise prohibited. The proposed def- 
inition, the most stringent OSM believes the courts will support, is a good faith/all 
permits standard. The proposed rule, when adopted, will establish a clear Federal 
standard. 

OSM also released a related proposal clarifying the effect of subsidence from un- 
derground coal mining in specially protected areas. This related proposal responds 
to a court directive regarding OSM’s previous effort to incorporate into regulations 
the Department of Interior’s legal opinion that subsidence is not a “surface coal min- 
ing operation”, as defined in SMCRA, subject to certain statutory prohibitions that 
apply to surface coal mining operations. 

In coordination with other Departmental bureaus, OSM performs various regu- 
latory duties on Tribal lands. To enable Tribes to assume primacy under SMCRA, 
OSM will continue to work with the Tribes to develop necessary legislation, provide 
the technical assistance needed to develop Tribal regulations, and provide technical 
expertise. 

Technology Development & Transfer 

This business line provides the resources necessary to operate the Technical Infor- 
mation Processing System (TIPS), technology transfer, the technical training pro- 
gram, and supports COALEX, a computer-assisted library search service. TIPS pro- 
vides OSM and State users various scientific and technical data to assist in mine 
review and permitting, reclamation design efforts, and hydrologic and environ- 
mental assessments. 

The budget request of $11.2 million is a net decrease of less than $0.1 million 
from FY 1997. The budget provides for uncontrollable cost increases and savings as- 
sociated with the completion of one-time equipment replacement costs. 

OSM’s technical training program is a successful example of State-Federal co- 
operation. States and OSM cooperatively identify needs and prepare courses; both 
provide instructors for the various course offerings. In FY 1997 and 1998, OSM 
plans to hold fifty sessions of twenty-five course offerings that will reach about 
1,000 students yearly. About seventy percent of the course attendees are State and 
Tribal employees. 

In 1996, OSM also provided States with technical assistance by conducting forums 
on bond releases in the arid and semi-arid regions of the West, and entering into 
MOUs with Montana, Utah, and Wyoming to exchange and share environmental 
data used in permitting, regulating mining and facilitating reclamation bond re- 
leases. Future forums planned to aid OSM and the States include prime farmland 
reclamation and electronic permitting. 

Financial Management 

This business line includes the costs of collecting, managing, disbursing and in- 
vesting abandoned mine land reclamation fees. It also includes the full range of 
audit, billing and collection processes. It also finances the costs of collecting receiv- 
ables including civil penalties from operators, as well as other administrative collec- 
tions. 

During the past year, FY 1996, OSM collected over $266 million in AML receipts 
and managed the earning of $69 million in investment interest for the AML fund. 
It is estimated that approximately $340 million will be collected and earned in FY 
1998. 

The budget request of $6.1 million, a net decrease of $0.4 million, includes an in- 
crease for uncontrollable costs and decreases made possible by the continued 
outsourcing of delinquent debt collection functions ($160,000) and prudent manage- 
ment of all available funds, including use of no-year funds which have been carried 
over from prior years allowing current year appropriations to be decreased 
($400,000). 
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Since enactment of the Chief Financial Officers Act of 1990 all financial manage- 
ment activities have been audited as prescribed. OSM has received clean audit opin- 
ions from the Office of the Inspector General for the past six years. 

Executive Direction & Administration 

Funding in this business line totals $15.2 million for the executive direction, ad- 
ministrative support and general services for all of OSM. This funding level rep- 
resents a net decrease of $0.6 million from the FY 1997 level. The budget request 
includes program decreases ($541,000) and uncontrollable cost decreases ($13,000). 
The program decreases reflect the continued impact of the recent downsizing, as 
space is finally relinquished per General Services Administration guidelines and 
other support costs continue to level out. 

Summary 

Over the twenty year period since SMCRA was enacted, OSM’s appropriated fund- 
ing and FTE levels have fluctuated in ways reflective of program maturity, and in 
response to specific program challenges and events. For example, as recently as 
1995, OSM had 989 FTE’s compared with its current level of 674 FTE’s. Our current 
request will allow OSM to ensure that the objectives of SMCRA continue to be 
achieved. 


Statement of Carolita Kallaur, Associate Director for Offshore Minerals 

Management, Minerals Management Service, Department of the Interior 

Madam Chairman and Members of the Subcommittee, the Minerals Management 
Service (MMS) appreciates the opportunity to testify today on its Fiscal Year (FY) 
1998 budget request. This request reflects our best assessment of monies needed to 
carry out critical MMS programs during the upcoming year. 

In general, MMS is requesting $205,040 million, which is approximately $.6 mil- 
lion more than that appropriated in FY 1997. In formulating its request, MMS 
looked closely at its ongoing operations and recently increased responsibilities. The 
MMS budget request for FY 1998 reflects the need for additional funding balanced 
against savings gained from past and ongoing efforts to streamline operations and 
find more efficient ways of doing business. The remainder of this testimony will 
focus on some of our more recent efforts to streamline and improve our operations; 
challenges and opportunities confronting the agency; and an overview of funding re- 
quested to meet those challenges. 

Background 

Prior to discussing MMS’s budget request in some detail, it is important to put 
that request into perspective by providing a brief overview of the agency and its pro- 
grams as well as the benefits derived from those programs. MMS is responsible for 
two major programs within the Department of the Interior — the Royalty Manage- 
ment Program (RMP) and the Offshore Minerals Management Program (OMM). As 
such, all mineral revenue collection and distribution functions on both Federal (on- 
shore and offshore) and Indian lands are centralized within the bureau. Further, the 
leasing and oversight of minerals operations on the Nation’s Outer Continental 
Shelf (OCS) also are centralized in MMS. Together, these programs contribute sig- 
nificantly to the Nation’s economic well-being and energy security. 

From an energy standpoint, MMS currently manages more than 27 million acres 
of offshore Federal lands. Production from those lands account for approximately 25 
and 15 percent, respectively, of our domestic natural gas and oil production. 

From an economic standpoint, in FY 1998, MMS will account for an estimated 
$6.7 billion in Federal receipts, including $5.5 billion from OCS receipts and $1.2 
billion in onshore receipts. From a taxpayer’s perspective, that converts to: 

*$4.3 billion deposited to the General Fund of the Treasury to pay for Federal pro- 
grams and reduce the deficit; 

*$581 million in mineral revenue payments made to onshore States; 

*$119 million in shared natural gas and oil receipts with coastal States; 

*$74 million to Indian tribes and allottees; 

*$900 million transferred to the Land and Water Conservation Fund; 

*$458 million credited to the Reclamation Fund; and 

*$150 million transferred to the Historic Preservation Fund. 

Finding Better and More Efficient Ways of Doing Business 

Although MMS is only 15 years old, a hallmark of the agency has been its ability 
to evolve in response to a changing business and governmental climate. In response 
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to those changes, and due to a desire to continually improve on the way it does busi- 
ness, MMS has devoted a significant amount of attention to developing a long-range 
vision for the agency in light of its missions and responsibilities. Further, we have 
looked and are continuing to look for better ways to carry out our programs more 
effectively. The goals of these efforts are several: to make the agency more efficient, 
thereby better utilizing limited resources; to be more responsive to our customers; 
and to better position ourselves to anticipate and meet new challenges that inevi- 
tably arise. 

With regard to long-term planning, MMS developed and issued its first strategic 
plan — MMS 2000. As a direct result of that planning process, the agency recently 
implemented a reorganization plan that reduces management layers and realigns 
several functions to better coordinate program activities. In addition, MMS is in the 
process of finalizing its plan under the “Government Performance and Results Act,” 
which will include quantifiable performance goals and measures that will be incor- 
porated into all levels of management. Taken together, these two major initiatives 
provide the basic framework to guide our efforts towards achieving the goals listed 
above. 

As part of this strategic planning, MMS has been aggressive in analyzing its proc- 
esses and procedures to make them more efficient and to be more responsive to our 
customers. Examples of some more recent efforts and accomplishments are listed 
below. 

Royalty Management Program 

For several years, MMS has dedicated itself to improving the various RMP func- 
tions it performs to collect, verify, and distribute mineral revenues received from 
Federal lands. This effort bas paid off, not only for MMS but also for its various 
constituencies, particularly onshore States, which receive roughly 50 percent of the 
revenues derived from Federal onshore mineral leases located within their State 
boundaries. 

For example, in FY 1991 — the first year a portion of the Federal Government’s 
administrative costs associated with onshore mineral leasing and collection activi- 
ties were deducted from payments to States — overall administrative costs were ap- 
proximately $135.8 million, and about 41 percent of those costs were associated with 
MMS royalty management functions ($56.2 million). However, by FY 1997, overall 
administrative costs have decreased roughly 16 percent — to $113.8 million — and 
about 31 percent of those costs are now associated with RMP functions ($34.5 mil- 
lion). During this interval, MMS has reduced its share of administrative costs by 
over 37 percent. 

Other efforts include — 

•Simplifying various RMP processes and procedures. For example, MMS has — 

*Removed a substantial reporting burden on industry by eliminating most allow- 
ance-form filing requirements. The associated costs savings are estimated at about 
$500,000 per year. In 1996, MMS published a final rule streamlining filing require- 
ments and changing associated penalties. 

*Refined its policy with regard to recouping royalty overpayment for Federal off- 
shore mineral leases. This policy, which raises the de minimis reporting require- 
ment and allows companies to recover overpayments below the de minimis from fu- 
ture royalty payments, will cut paperwork on this issue by over 50 percent. The as- 
sociated cost savings are estimated at about $230,000 per year. 

^Offered a variety of electronic reporting and payment options to customers. The 
ultimate goal of this effort is to receive 100 percent of incoming reports electroni- 
cally, with an expected savings of over $1 million when fully implemented. 

•Working closely with our various constituencies. For example, MMS has — 

^Completed a 2-year project to expand the RMP dedicated wide-area network to 
the 17 State and tribal sites that have audit agreements with MMS. This effort pro- 
vides State and tribal auditors with the means to retrieve royalty revenue data fast- 
er and allows for a more complete information exchange with RMP personnel. 

*Installed a client-server computer application system which is a powerful, easy- 
to-use tool that greatly enhances access to RMP data. MMS personnel. State and 
Indian customers can now access up to 6 years of mineral revenue data and all lease 
information residing on the RMP databases. 

^Coordinated, in conjunction with BLM and BIA, a “one-stop shopping” approach 
to Indian mineral services in a 2-year pilot program in the Farmington, New Mex- 
ico, office (which is one of three MMS offices dedicated to servicing the Indian min- 
erals community). 

*Instituted an Indian Royalty Internship program, which is designed to provide 
tribes the opportunity to learn all facets of the RMP, thereby enabling them to make 
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informed decisions concerning the assumption of functions currently performed for 
them by the Federal Government. 

^Worked closely with the Royalty Policy Committee on a variety of royalty policy 
and operational issues. This advisory Committee to provide input from affected par- 
ties on important policy questions. The Committee includes representatives of 
States, tribes, Indian allottees, industry, Federal agencies, and the public. 

Offshore Minerals Management Program (OMM) 

Over the past several years, the offshore program has moved to a more focused 
leasing program (Gulf of Mexico and certain areas offshore Alaska), with a con- 
centrated emphasis on the safe and environmentally sound development of about 
6,500 existing leases (primarily in the Gulf of Mexico, but also certain areas of Alas- 
ka and a very small area offshore California). This focus has allowed MMS to reduce 
its offshore workforce by over 28 percent and to redirect critical resources to the 
Gulf of Mexico, where the vast majority of exploration and development is occurring. 

In line with this shift of focus, the agency is instituting changes aimed at making 
the program more efficient and effective while maintaining its excellent environ- 
mental and safety record. Several of the more recent efforts and accomplishments 
are listed below. 

•Simplifying various OMM processes and procedures. For example, MMS has — 

*Re-engineered the regulatory program to be more performance-based and less 
prescriptive. Also, MMS has instituted a voluntary Safety and Environmental Man- 
agement Program (SEMP). Through this program, MMS is collaborating with indus- 
try to develop company-specific plans that will better facilitate innovations while 
still ensuring safety and environmental protection. 

^Streamlined the EIS process so that documents will be shorter (by about 25 per- 
cent) and more readable while still containing all the information needed for making 
informed decisions. This new procedure will be used for all EIS’s beginning in 1997. 
In the Gulf of Mexico, EIS work for the period 1997-2002 will be reduced by 80 per- 
cent due to these streamlining measures. 

*Revised existing regulations related to offshore bidding systems for new leases 
that will give the Secretary more discretion to set royalty terms which adjust auto- 
matically to changing market conditions. 

*Eliminated redundant oil spill reporting requirements so that operators will no 
longer be required to report to both MMS and the Coast Guard spills of less than 
one barrel. Instead, MMS has arranged to have the Coast Guard forward such re- 
ports and only require operators to report spills of more than one barrel. This 
change will reduce this reporting burden to both MMS and industry by 95 percent. 

•Working closely with our various constituencies. For example, MMS has — 

*Finalized the first OCS 5-Year Oil and Natural Gas Program (1997-2002) that 
is consensus-based. This effort will allow industry access to OCS resources to help 
meet the Nation’s energy needs while minimizing future conflicts concerning appro- 
priate areas to lease. 

^Worked to resolve conflicts, and created and maintained a stable regulatory re- 
gime which has contributed to the positive business environment which has allowed 
natural gas and oil production to double (up to more than 185,000 barrels per day 
in 1996) from existing Pacific region leases since 1985 through cooperative efforts 
with local governments, State government, and industry, including the creation of 
a Tri-County Forum to address and resolve various issues related to the develop- 
ment of existing leases. 

*Devised a multi-constituent effort to address issues associated with imple- 
menting the financial responsibility provisions of the Oil Pollution Act (OPA).This 
effort resulted in amendments to OPA in 1996 which reflected the recommendations 
made by the special group. 

*Established an Alaska OCS Region Offshore Advisory Committee, which will pro- 
vide the forum for planning for each of the Alaska lease sales proposed in the 1997- 
2002 OCS 5-Year Program. 

^Completed an atlas series (in conjunction with the Department of Energy, the 
Gas Research Institute, and the University of Texas Bureau of Economic Geology) 
on Gulf of Mexico offshore natural gas and oil fields. The database includes a wide 
variety of geologic and other information on more than 1,100 fields and 22,000 res- 
ervoirs. 

Future Challenges and Opportunities Facing MMS 

Based on past strides that MMS has made to become a more efficient, yet respon- 
sive agency, as well as its willingness to continually look for ways to become even 
more efficient, it is in an excellent position to favorably respond to new challenges. 
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Listed below is a brief overview of some of those challenges. However, it is impor- 
tant to note that while these issues will demand the agency’s full attention, MMS 
also views these as opportunities to more fully advance its mission and to further 
enhance our vision of becoming the hest minerals manager. 

Royalty Management Program 

As you can see from some of the examples listed above, MMS, and in particular 
the Royalty Management Program, has been aggressive in scrutinizing its processes 
in order to streamline and improve them. While this effort has already paid divi- 
dends, there are several ongoing efforts which will help the program achieve even 
more dramatic efficiencies. For example — 

•Implementation of the “Federal Oil and Gas Royalty Simplification and Fairness 
Act” (RSFA) 

The RSFA was enacted in August 1996 and will significantly impact the way 
MMS conducts its management of mineral revenues as well as how it interacts with 
its State and industry customers. In general, the Act provides: 

— the framework for additional delegations of certain royalty functions to States, 
subject to Secretarial discretion. 

— a 7-year statute of limitations for all royalty collections and limitations on in- 
dustry liability, and a 33-month limit on all administrative appeals. 

— the payment of interest on overpayments. 

— assurance of cost-effective audit and collection activities. 

— repeal of offshore refund requirements and streamlined adjustment procedures. 

MMS is committed to fulfilling the mandates of the Act and has developed a plan 
for implementing RSFA changes within the time frames required by law. We esti- 
mate that full implementation of this legislation will take approximately 3 years 
from the date of enactment of the law (8/96) and will require extensive efforts dur- 
ing that time. However, after that time we expect that the various provisions of the 
law, combined with some of the efforts listed below, will help result in further pro- 
gram efficiencies. 

•Royalty Management Program (RMP) Reengineering Project 

MMS recently began a major project, which will continue in 1997, to intensively 
evaluate strategies to ensure that mineral lease revenues are paid on time and accu- 
rately. This comprehensive effort will involve several aspects: 1) implementation of 
systems and operational changes related to the RSFA; 2) evaluation of royalty man- 
agement processes and automated systems to meet future requirements; 3) develop- 
ment of the best and most cost-effective operational strategies and organizational 
structures for the future; and 4) implementation of short and long-term systems and 
process changes. 

•Recommendations of the Royalty Policy Committee 

The Committee was formed in FY 1995 as part of the Minerals Management Advi- 
sory Board and acts as a sounding board for new procedures and policies. The Com- 
mittee subsequently designated eight subcommittees to look at wide range of issues 
associated with the royalty collection process — royalty reporting; audit; appeals and 
alternative dispute resolution; disbursements and Net Receipt Sharing; valuation; 
and phosphate, trona and leasable solid minerals. All eight subcommittees have pre- 
sented either final or interim reports. These reports contain recommendations ad- 
dressing major policy issues or ways to improve existing RMP operational proce- 
dures. MMS is committed to implementing as many of these recommendations as 
is feasible and is also considering these in the context of implementing RSFA re- 
quirements. 

•State Benchmarking Study 

MMS recently completed a benchmarking study which describes and analyzes the 
functions performed and costs incurred by four selected States to manage royalties 
generated from leases on State-owned lands. The primary objective of this study is 
to identify State “best practices” for potential adoption by MMS as part of its RMP 
Reengineering Project. 

•Oil and Natural Gas Valuation Regulations 

MMS is in the process is revising the way in which it calculates the value of these 
two products and has worked extensively with a broad array of our customers to 
incorporate their ideas and concerns into our rulemakings. The purpose of both 
rulemakings is to simplify royalty payments; make valuation methods responsive to 
modern market conditions; offer the industry more flexibility; reduce administrative 
costs; and maintain revenue neutrality. 

Taken in concert, the initiatives listed above will help MMS become even more 
cost efficient and will allow us to redirect our budgetary resources during FY 1998 
to areas where we are seeing a dramatic increase in responsibilities. 
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Offshore Minerals Management Program 

One of the most significant events to occur in the history of the OCS program is 
the dramatic rise in interest in the Gulf of Mexico hy the natural gas and oil indus- 
try that has heen occurring during the last several years. Further, this interest is 
expected to increase further due to a variety of factors — favorable economics; new 
discoveries in the deep water areas of the Gulf; renewed interest in some of the 
more shallow waters due to discoveries in “sub-salt” areas; and the use of new tech- 
nology to extend the life of current fields and accurately find new ones. While this 
is a very positive occurrence in terms of the Nation’s economic and energy well- 
being, it also presents MMS with many challenges. 

•Increased Responsibilities in the Gulf of Mexico 

Currently, there are over 6,500 active leases in the Gulf of Mexico. Bidding on 
leases increased by more than 155 percent from 1993 to 1996. During the same pe- 
riod, production rates have risen by more than 16 percent (to about 1.1 million bar- 
rels per day). In the next few years, this rate is expected to increase even more dra- 
matically, due in part to passage in 1995 of the “Deep Water Royalty Relief Act.” 
In 1996 (the first year the provisions of the Act applied to new leases), a record 
number of tracts were leased in the Central and Western Gulf of Mexico sales — ap- 
proximately 1,500 — with bonus bids of about $1 billion going to the Federal Treas- 
ury. 

MMS estimates that by the year 2002, oil production will increase roughly 70 per- 
cent — to about 1.7 million barrels per day. During that time, natural gas production 
is expected to remain steady (about 13 billion cubic feet per day) or increase slight- 
ly, and by the year 2007, production could rise to as high as 17.2 billion cubic feet 
per day. 

With this dramatic upsurge in interest comes the responsibility to continue to 
properly manage industry activities and to ensure that the environment is pro- 
tected. MMS will face increased leasing-related responsibilities ranging from assur- 
ing that the Federal Government receives fair market value for tracts leased to re- 
view of industry exploration and development plans and increased lease monitoring 
responsibilities, such as scheduled and unscheduled inspections of operations. To 
gain some perspective on this increased workload, a table showing the increasing 
Gulf of Mexico workload from FY 1992-FY 1998 is depicted below: 

Gulf of Mexico OCS Activities FY 1992 - FY 1998 
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•Ongoing Responsibilities Offshore Alaska and the Pacific 

Even though the bulk of OCS leasing, exploration and development has occurred, 
and will continue to occur, in the Gulf of Mexico, MMS is responsible for conducting 
important leasing activities offshore certain areas of Alaska and for overseeing the 
development of resources from existing leases offshore California. During the time- 
frame 1997-2002, there are five lease sales scheduled for areas offshore Alaska. Fur- 
thermore, due to past exploration efforts, there is a good chance that the first Fed- 
eral OCS production offshore Alaska could occur by 1999. 

In addition to managing Alaska OCS leasing and operations, MMS must continue 
to devote an appropriate level of resources to addressing and overseeing various 
issues associated with ongoing and potential future OCS operations offshore Cali- 
fornia. Because of a past dedication to these issues and a willingness to work in col- 
laboration with the State of California, local governments, and industry, MMS has 
helped facilitate a significant increase in oil production coming from existing leases. 
However, there are currently 40 existing, but still undeveloped, leases offshore Cali- 
fornia. MMS is committed to continuing its collaborative efforts with its stake- 
holders in an effort to determine if those leases can be developed in an acceptable 
manner. 

Overview ofMMS’s FY 1998 Budget Request 

In recognition of the Administration’s commitment to balance the budget, the 
business pressures and opportunities for which MMS has stewardship, and the need 
to continue to improve the operations of the organization, MMS has crafted a budget 
request primarily refocusing some of our resources to the Gulf of Mexico in support 
of increased leasing, exploration and developmental activities. 

Industry enthusiasm is projected to remain high and be reflected in future lease 
sales. Because of the lag time between the issuance of new leases and the MMS 
workload associated with a lease, the Offshore program is now beginning to encoun- 
ter increased work associated with its 1995 and 1996 highly successful lease sales. 
By 1998, the enormous increase in the number of active leases in the Gulf of Mexico 
will require a redirection of resources to ensure MMS’s capacity for managing the 
Offshore program in a safe and environmentally sound manner and for assuring the 
public a fair return on the sale of oil and gas leases. 

The record-breaking results of recent lease sales in the COM, particularly in deep- 
er waters, have placed a heavy demand on our efforts to ensure the safe and envi- 
ronmentally sound development of the OCS, to service the needs of our stakeholders 
in a timely manner, and to assure the public a fair return on the leasing of OCS 
minerals. Deep water operations are vastly different from conventional operations 
in shallower waters of the shelf. Deepwater operations also are much farther from 
shore, encounter different environmental conditions, are technologically more so- 
phisticated, produce at much higher rates, and are subject to different economic de- 
terminants. These differences will significantly impact the MMS’s workload and 
present many technical and regulatory challenges. 

Therefore, MMS’s Leasing and Environmental Program is requesting additional 
funding to the Environmental Studies Program (-i-$l,526,000) and additional per- 
sonnel to process the administrative reporting and permitting requirements 
(-h$ 375,000 and -i-6 FTE). These increases are partially offset by a decrease of 
$375,000 (and -6 FTE) which is possible because of successful efforts to streamline 
and make the Offshore program more efficient. For example, we are focusing leasing 
activities only on those areas currently experiencing OCS activities or areas with 
the near term potential for OCS activities. 

Industry geological and geophysical (G&G) permit requests have increased to 
their highest level ever. MMS will need to acquire new geologic and geophysical 
data (-H$l, 100,000) and correct and computerize historical well log data 
(-h$ 1,200,000). An additional increase (-h$ 300,000 and +4 FTE) is necessary for geo- 
logic and geophysical evaluations for new leases under the Deep Water Royalty Re- 
lief Act. This increase will give us the means to more accurately evaluate bids and 
royalty relief applications to ensure that the public receives fair market value on 
offshore leases and to continue to responsibly respond to surety requirements, safety 
precautions and conservation practices. Because the 1997-2002 Five Year Plan lease 
sale program contains no Atlantic lease sales, and through efficiencies through the 
establishment of a centralized data and information collection unit in the Gulf of 
Mexico, MMS is able to propose a reduction of $300,000 (and -3 FTE). 

MMS also needs to expand the inspector team and support increased helicopter 
use to maintain inspection rates over more offshore facilities and drilling operations, 
many of which are located great distances from land. MMS is receiving more explo- 
ration, development and deep water operating plans and pipeline applications for 
review and action that requires us to do more environmental assessments, categor- 
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ical exclusions and platform structural analysis. In order to continue to respond on 
a timely basis, the increased workload associated with document and application re- 
views and permitting required in the post-lease process must be addressed. In total, 
the Regulatory Program will require an additional $1,890,000 (+18 FTE) to accom- 
plish these tasks. However, this funding increase will be partially offset by savings 
of $746,000 (-3 FTE) derived from a combination of buyouts and streamlining initia- 
tives, as well as non-recurring FY 1997 costs associated with the acquisition of local 
area/wide area network hardware and software. 

As I mentioned earlier in my testimony, MMS has been diligent in identifying 
more efficient and effective methods of doing business. Those efficiencies make it 
possible for us to shift our limited resources to those areas where we will see a 
marked upswing in work. 

For example, efficiencies gained in the RMP have reduced resource requirements 
in that program area. The funding decrease, reflecting downsizing efforts, will be 
achieved through implementation of scheduled buyouts and a reduction in contrac- 
tual support for mission operations. RMP has aggressively pursued streamlining, re- 
ducing management levels, and reducing staff support positions at divisional levels. 
The results of these efforts are fewer divisions, one less Deputy Associate Director, 
and fewer staff support levels. Through successful implementation of buyouts tar- 
geted to higher grades, these efforts have reduced requirements for FY 1998. MMS 
hopes to maintain the current high level of performance achieved though stream- 
lining and improved efficiency of operations. We will continue to work to identify 
further efficiencies and to reengineer processes to help ensure high performance lev- 
els in the future. 

Additionally, RMP has evaluated the cost efficiency of performing functions under 
contractual services versus in-house staff. By now performing some functions 
inhouse that were originally contracted out, RMP anticipates a significant reduction 
in these costs and significant savings overall (-$3,713,000 and -36 FTE). 

Through comparable methods and techniques, the Executive Direction (-$87,000), 
Policy and Management Improvement (-$252,000) and Administrative Operations (- 
$571,000 and -3 FTE) reductions have been achievable. 

General Support Services, which provides office space, telephones, mail, commu- 
nication services etc., we estimate a net reduction in requirements of $724,000. 

Summary 

In summary, the MMS budget proposal: 

•provides the necessary environmental studies, geologic and geophysical data, and 
historical well-log data to help MMS ensure that the Federal Government receives 
a fair return on the public’s offshore mineral resources and possesses adequate in- 
formation needed to protect the environment as it pertains to exploration, develop- 
ment and production of natural gas and oil on the Gulf of Mexico OCS; 

•provides the resources necessary to ensure that increased operations in the Gulf 
of Mexico are adequately monitored, given the reality of a dramatic increase in the 
number of leases as well as in exploration and development activities; 

•provides the opportunity for the Nation to increase production in the Gulf of 
Mexico while protecting the environment, with the resultant royalty income signifi- 
cantly contributing to the Administration’s efforts to balance the budget; 

•provides continued organization strides towards efficiency to support the public’s 
desire for less government; and 

•provides a government that manages its responsibilities through inclusive rather 
than exclusive involvement with the constituency it serves. 

Madam Chairman, this concludes my testimony on the FY 1998 budget request 
for MMS. However, I will be pleased to answer any questions you or Members may 
have regarding any aspect of this request. 
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subjaet: Applicability of saction 522(a) of tha Surfaea Mining 
Control and Raclanation Act to Subsidanca 

By maorandua datad January 4. 1991, you hava raguastad our 
avaluation of tha applicability of saction 522 (a) of tbs Surfaea 
Mining Control and Raclanation Act of 1977, 30 D,S,C, i 1272(a) 
(harainaftar ■SMCRA* or *tba Act"), to subsidanca fron 
undarground coal mining. You stated tbat you ara considering a 
notica of Inquiry to request coanents on tha naad for further 
rulaoa)clng to address tha surface affects of underground nlning 
under saction SIS, and that you ara also eensidarlng clarifying 
that section 522(a) does not apply to subsidence fron underground 
mining." 


^ In 1985, the Office of Surface Mining Reclamation and 
Enforcement (hereinafter "OSN") advised the court in re Pennanent 
Surface Minina Reaulation Litigation (111 . 620 F. Supp. 1519 
(O.D.C. 1985), that it intended to undartaXa a rulemaJcing on this 
subject. The decision was announced in response to citizen 
plaintiffs' supplemental brief concerning osM's interpretation of 
its section 522(a) buffer zone regulations at 30 C.F.R. | 761.11. 

saa in ra Pinunant Sarfage Htniw Relat i on 

620 F. supp. 1519, 1553 (O.D.C. 1985). Citizen plaintiffs' brief 
stated that their concern related to information from OSM 
officials that the rule did not bar all surface impacts, 
including all subsidence impacts, witbin the section 522 (e) 
buffer zones. The decision was published in a Federal Register 
notice which recognized that there might be some lacX of clarity 
as to what is a surface i^iact of underground mining subject to 

(continued...) 
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Basad on our ovaluatlon of SMCRA, its lagislativs history, past 
ragulatory actions on this issus, and ralsvant easa authority, wa 
eoncluda that subsidanca fron undarground nining it proparly 
ragulatad solaly undar SMCRh saction sifi and not undar saetion 
522(a). For subsidanca, section 516 givas all of tha protaction 
Intandad by Congrats for the sane anvironnantal valuas sarvad by 
saction 522 (a) . 

BPMMLKT Of MIXLT5IB 

In any guastion of statutory intarpratation, such as tha ona you 
hava posad, tha thrashold question is always 

whether Congress hat directly spoken to the precise question 
at issue. If the Intent of Congress it clear, that is tha 
and of tha mattar; for . . . the agency sust give effect to 
tha unanbiguously expressed intent of Congress. If, 
however, . . . the statute is silent or anbiguous with 
respect to tha specific issue, the question ... is whether 
the agency's answer is based on a peraisslbla construction 
of tha statute. 

Chevron. P.S.A. . Inc, v. Natural Resources De fense Council. 467 
U.S. 837, B42'43 (1984) (hereinafter " Chevron. U.S.A.*). 

With respect to the applicability of section 522(e) to subsidence 
froB underground ainlng, we conclude that Congress has spoken to 
the question at issue. Section 522(e) prohibits only "surface 
coal Binlng operations" within areas designated by Congress as 
needing special protection, subject to certain exceptions. 

Neither section 522(e) nor the definition of "surface coal Binlng 
operations" in section 701(28) mentions subsidence, nor does tha 
legislative history of either provision. As is explained at 
length below, saction 701(28] defines "surface coal mining 
operations" to include "activities conducted on tha surface of 
lands ... in connection with . . . surface operations and 
surface impacts incident to an underground mine." 30 U.S.C. 


^(...continued) 

tha prohibitions of section 522(e)(4) and (5). 50 Fed. Reg. 

13250 (April 3, 1985). 

OSK subsequently proposed a rule on this subject. 53 Fed. Reg. 
52374 (December 27, 1988) . The comments received on that 
proposed rule, and oSM's analysis of the Issues, indicated to OSH 
that this was fundamentally a legal issue. OSM therefore decided 
to seek a formal Solicitor's Opinion on this matter. In light of 
the conclusion we have reached in this Opinion, no changes will 
be necessary in the regulations on this issue, at 30 CFR Part 
761. 
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{ 1291(28) (A), subsidanea tram undarground nining raaulta only 
froB activitiaa Uiat taka placa balou tha aurfaea of landa, not 
from activitiaa conducted so tha aurfaca of landa. nterafora, 
logically subaidanca froB underground aining la not included in 
tha definition of "aurfaca coal aining oparationa.” 

Conaiatant with the exclualon of aubaidanca froa the definition 
of 'aurfaca coal mining oparationa,' Congreaa apaeifically 
addraaaed the regulation of aubaidanca in aaction 516. Section 
516 authoriiaa tha Secretary to proaulgata regulations 'directad 
toward the surface affects of underground coal aining 
operations.' Section 516 la not directed solely toward 'surface 
coal aining operations,' but specifically includes subsidence. 

30 0.S.C. { 1266. 

Section 522(e), on the other hand, protects certain Federal, 
public, and private lends by prohibiting activities which are 
"surface coal mining operations.' Since aubaidanca is not 
included in the definition of 'surface coal aining operations," 
and is specifically regulated under section 516 without regard to 
that definition, the authority to address this iaportant concern 
is expressly and exclusively contained in section 516. 

Moreover, as dlacussed below, even if the above conclusions were 
not raguired by tha terms of the statute and tha legislative 
history, OSH would have ample authority to adopt the 
interpretation you are contemplating. That is, even if SHCRA 
were regarded. as silent or aablguous on this issue, OSH clearly 
could Interpret SKCRA as regulating subsidence under section 516 
and not under section 522 (e). Chevron. P.S.A. . supra. 

BAc m osim 

The Surface Mining Control and Reclamation Act is a complex and 
delicately balanced piece of legislation that was developed over 
a number of years. Its development involved negotiation of 
coaproBlses to address a series of highly controversial and 
difficult issues. Soae of the hard-fought Issues were resolved 
in relatively general terms, with the specific details left to 
the implementing agency, the office of Surface Mining Reclamation 
and Enforcement. 

Title V of the Act is the portion that seta forth the basic 
regulatory rsqulreaents for coal aining operations for which 
permits ars raguired under the Act. Title V includes provisions 
which eat^lish regulatory acheacs for surface coal mining, 
undergroui^ coal mining, and protection of lands unsuitable for 
surface coal mining operations. This opinion discusses one of 
the ways in which these regulatory schemes Interrelate. 

Analysis of the structure of Title V and the Act as a whole 
confirms that Congress set out related but separate regulatory 
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■chraaa for ourfaco and undarground ainlng. Tha lagislativa 
history aaphasizas that tha dlffarancas In tha natura and 
consaqusncas of tha two typas of aining raquira significant 
diffaraness in regulatory approach.^ Congress had racalved 
a^le tastlaony prior to the passaga of tha Act regarding tha 
diffaraness in both tha natura and consaguancas of tha two tvoes 
of coal aining. 

For instance. Congress was aware that the typas of anvironaantal 
, •••ociatad with undarground aining ara, for tha aost part, 
significantly different froa those associated with surface 
aining. Envlronaantal iapacts associated with (pra-SNCRA) 
unregulated or unreclaiaed undarground ainas included subsidanca 
and hydrological problans that wars hidden deep undargrotind and 
not observable at tha surface for an unprsdictably long tine. 

Such surface consaguancas could be savara and long-lasting. Tha 
problaas in soma cases remained fundamentally inaccessible or 
unchangeable because of adverse technological, geological and 
hydrological conditions. 

By contrast, aost of tha impacts of unregulated pre-SHCRA surface 
mining resulted from surface activities that were acre inaediate 
and more readily observable, and the resulting conditions ware 
relatively accessible for reclamation.^ 

Congress crafted regulatory programs in SHCRA at sections 515 and 
516 to deal with the characteristic problems associated with each 
type of coal mining. Section 515 establishes the regulatory 


^ SlA SHCRA section 516(a): 

The Secretary shall promulgate rules and regulations 
directed toward the surface effects of underground coal 
mining operations . . . : Provided, however . That in 
adopting any rules and regulations tha Secretary shall 
consider the distinct difference between surface coal aining 
and underground coal mining. 

30 O.S.C. I 1266(a). See also SHCRA sections 516(b) (10) and (d) , 
30 U.S.C. IS 1266(b) (10) and (d) . 

^ See, e.o.. H.R. Rap. No. 218, OSth Cong,, 1st Sess. 59 
(1977); S. Rap. No. 128, 95th Cong., 2nd Sess. 50 (1977); H.R. 
Rep. No. 1445, 94th Cong., 2nd Sess. 19 (1976); S. Rep. No. 402, 
93rd Cong., 2nd Sess. 83 (1973); H.R. Rep. No. 1072, 93rd Ceng. 
2nd Sess. 57, 108 (1974); R.R. Rap. Ho. 1462, 92nd Cong., 2d 
Sess. 32 (1972); 123 Cong. Rec. 8083, 8154 (1977); 123 Cong. Rec. 
7996 (1977); 123 Cong. Rec. 3726 (1977). 

^ Sfil R.R. Rep. No. 1445, 94th Cong., 2d Sess, 20-22 (1976). 
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requlmanta for surfaco aining.^ This ssction is iaplsaantsd 
in largo part at 30 C.F.R. Part 816. 

Ssction 516 astablishos tha ragulatory raguiraaants for 
undorground coal aining. including provisions for tho control of 
subsidaneo froa undorground coal alning.' This ssction of SHCRA 


^ Sactlon SIS of tho Act sets out the environaental protection 
perforaance standards for surfaca coal ainlng, including 
standards for backfilling and grading to approxiaata original 
contour; ravagetation; reconstruction of prime faralands; 
iapoundaants; sugaring; protecting tha hydrologic balance; 
protecting fish and wildlife values; disposal of excess spoil, 
mine waste, and acld-fozaii^g and toxic aaterials; use of 
explosives; and construction of roads. 

^ SMCRA section 516 provides in relevant part: 

(a) The Secretary shall proaulgate rules and regulations 
directed toward tha surface effects of underground coal 
mining operatloiw, aabodying the following requirements and 
in accordance with the procedures established under section 
501 of this Act: Provided, however . That in adopting any 
rules and regulations tha Secretary shall consider tha 
distinct difference between surfaca coal mining and 
underground coal alnlng .... 

(b) Each perait issued under any approved State or Federal 
program pursuant to this Act and relating to underground 
coal mining shall require the operator to-- 

(1) adopt measures consistent with known technology in 
order to prevent subsidence causing aaterial daiuga to the 
extent technologically and economically feasible, maximize 
mine stability, and maintain the value and reasonably 
foreseeable use of such surface lands, except in those 
Instances where the mining technology used requires planned 
subsidence in a predictable and controlled maimer: 

Provided . That nothing in this subsection shall be construed 
to prohibit the standard method of room and pillar alning; 


(c) In order to protect the stability of the land, the 
regulatory authority shall suspend underground coal mining 
under urbanized areas, cities, towns, and major 
impoundments, or peraanent streau if he finds imminent 
danger to inhabitants of the urbanized areas, cities, towns, 
and communities. 


(continued. . .| 
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ia iaplaaantad in larga part at 30 C.F.R. Part 817, which sata 
forth tha parformanca atandarda for undarground coal mining." 

Tha proviaiona coneaming aubaidanea control in Part 817 include 
parfomanca atandarda which raquira tha pravantion of matarial 
daaaga and maintaining tha valua and raaaenably feraaaaabla uaa 
of aurfaca landa, or uaing mina technology for planned aubaidanea 
in a predictable and controllad mannar; compliance with tha 
aubaidanea control plan; repair of material daaaga; and a 
detailed plan of underground workinga.' 

In addition to the regulation of aurfaca and undarground coal 
mining under aaetiona 51S and 518, undar aactlon 522(a) SMCRA 
impoaea certain prohibltiona on aurfaca coal mining oparatlona on 
landa deaignatad by Congraaa aa unauitabla for thoae 
oparatlona.*' Congraaa determined that tha nature and purpoaa of 


^(...continued) 

(d) The proviaiona of title V of thia Act relating to State 
and Federal programs, permits, bonds, inspactions and 
enforcemant, public review, and administrative and judicial 
ravlaw shall ba applicable to surface operations and surface 
Impacts Incident to an underground coal mine with such 
modifications to tha permit application raqulremants, permit 
approval or denial procedures, and bond rsgulraments as are 
necessary to accommodate the distinct diffaranca between 
aurfaca and underground coal mitUng . . , . 

30 U.S.C. i 1266. 

^ The performance atandarda in 30 C.F.R. Fart 817 Include 
protection of the hydrologic balance, use of explosives, disposal 
of axeaaa spoil and coal nine waste, backfilling and grading, 
revegetatlen, and subsidence control. 

30 C.F.R. i 817.121 (1990). 

*' Section S22(e) provides, in relevant part, as follows: 

After tha enactment of this Act and subject to valid 
existing righta no surfac e coal mining operetlnne except 
those idiicb exist on the date of enactment of this Act shall 
ba permitted — 

(1) on any lands within the boundaries of units of the 
Natioiuil Park System, the Rational Hlldlife Refuge Systems, 
the National System of Trails, the National Nildamess . 
Preservation System, the Wild and Scenic Rivers System, 
including study rivers designated under section 5(a) of the 
Wild and Scenic Rivera Act and National Recreation Areas 
designated by Act of Congress; 


(continued. . .) 
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certain areas and land uses mre incompatible with surface coal 
mining operations.^ Therefore, SMCRA section 522(e) states 


^(...continued) 

(2) on any Federal lands within the boundaries of any 
national forest: Provided, however . That surface coal 
mining operations may be permitted on such lands if the 
Secretary finds that there are no significant recreational, 
timber, economic, or other values which may be Incompatible 
with such surface mining operations and — 

(A) surface operations and impacts are incident to an 
undergroiuid coal mine; or 

(B) where the Secretary of Agriculture determines, with 
respect to lands which do not have significant forest cover 
within those national forests west of the 100th meridian, 
that surface mining is in compliance with the Hultiple-Use 
Sustained-Yield Act of 1969, the Federal Coal Leasing 
Amendments Act of 1975, the National Forest Management Act 
of 1976, and the provisions of this Act: And orwided 
further , that no surface coal mining operations nay be 
permitted within the boundaries of the Custer National 
Forest: 

(3) which will adversely affect any publicly owned park or 
places included in the National Register of Ristorie Sites 
unless approved jointly by the regulatory authority and the 
Federal, State, or local agency with jurisdiction over the 
park or the historic site; 

(4) within one hundred feet of the outside right-of-way line 
of any public road, except where mine access roads or 
haulage roads join such right-of-way line and except that 
^e regulatory authority say permit such roads to be 
relocated or the area affected to lie within one hundred 
feet of such road, if after public notice and opportunity 
for public hearing in the locality a written finding is made 
that the interests of the public and the landowners affectad 
thereby will be protected; or 

(5) within three hundred feet from any occupied dwelling, 
unless waived by the owner thereof, nor within three hundred 
feet of any public building, school, church, community, or 
institutional building, public park, or within one hundred 
feet of a cemetery. 

30 n.s.c. S 1272(e) (emphasis added). 

^ S. Rep. No. 128, 95th Cong. 1st Sess. 55 (1977). 
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that, with certain axcaptions, aurfaca coal nining operations are 
prohibited on or within specified distances of those lands and 
uses. The process for Inplananting saction 522(e) requires a 
detersination, as a prerequisite for permit issuance under 
section 515 or 516, whether a requester has the right to conduct 
a surface coal mining operation on such lands. SlA 30 C.F.R. 

{ 761.12 (1990). 

Under section 522(a), if a person who proposes to conduct a 
surface coal mining operation on lands protected by section 
522(e) does not qualify for one of the statutory exceptions, then 
the parson cannot conduct the intended operation on such lands. 

30 C.F.R. I 773.15(c) (3) (ii) (1990). The person is therefore 
ineligible to obtain a permit for the operation. On the other 
hand, if the person is entitled to an exception from the section 
522(e) prohibitions for the intended surface coal mining 
operation, then the person is eligible to receive a permit under 
the appropriate section of SMCRA. Section 522(a) does net 
specifically mention subsidanca as an activity subject to its 
prohibitions . 

Section 522(e) is implemented primarily at 30 C.F.R. Part 761. 
That part provides definitions of )cey terms concerning SMCRA 
section 522(a) and describes the procedures to be followed in 
implementing the prohibitions of section 522 (a) .3" 

In section 701(28) of SMCRA, Congress defined the term asurface 
coal nining operations* as used in saction 522(e) to mean, in 
pertinent part, 

activities conducted on the surface of lands in connection 
with a surface coal mine or subject to the requirements of 
section 516 aurfaca operations and surface impacts incident 
to an underground coal mine, . . . and . > > the areas upon 
which such activities occur or where such activities disturb 
the natural land surface. 


^ Fart 761 was first adopted in 1979, as part of the Permanent 
Program rules. The definition of *valid existing rights* in that 
rulema)clng has been subject to repeated rulemaking actions and 
court challenges concerning Issues not directly relevant to the 
subject of this opinion. In re Permanent Surface Minina 
Regulation Litigation I . No. 79-1164 (D.D.C. Feb. 26, 1980), 14 
ERC 1083, 1091; In re Perm anent Surface Mining Regulation 
Litigation II. Round III— VER . No. 79-1144 (D.D.C. Mar. 22, 

1985), 22 ERC 1557, 1564. OSM is currently contemplating further 
rulemaking to Implement section 522(e), including a new 
definition of "valid existing rights." 
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30 U.S.C. I 1291(28).^ Sactlon 701(28) also doas not 
spaclfleally aantion subsidancs as includad within its tarns. 

Tha issua wa addrass in this opinion is idiathar tha provisions of 
saction 522 (a) , which axprassly a^ly to ■surfaea coal nining 
oparations,* should ha construad as applying to subsidancs from 
undarground nining, which is not rafarancad in tha dsfinition of 
that tarn. Analysis of this issua raguiras an undarstanding of 
how a prohibition of subsidancs undar saction 522(a) would affact 
tha undarground nining of coal in tha Onitad Statas. 


^ Saction 701(28) provldaa in full as follows: 

'surfaea coal nining oparations* naans-- 

(A) activitias conductad on tha surfaea of lands in 
connaction with a surfaea coal nina or subject to tha 
raquiranants of saction 516 surfaea oparations ai:d siurfaca 
inpacts incident to an undarground coal nina, the products 
of which enter connarca or the operations of which diractly 
or indirectly affact interstate connarca. Such activitias 
include excavation for tha purpose of obtaining coal 
including such connon nathods as contour, strip, auger, 
nountalntop ranoval, box cut, open pit, and area nining, tha 
uses of exploslvas and blasting, ai:d in situ distillation or 
retorting, leaching or other chanical or physical 
processing, and tha cleaning, concentrating, or other 
processing or preparation, loading of coal for interstate 
connarca at or near the nine site: Provided , however. That 
such activitias do not include tha extraction of coal 
incidental to tha extraction of other ninerala where coal 
does not axcaad 16 2/3 par cantun of the tonnage of ninarals 
renovad for purposes of connarcial usa or sale or coal 
axploratioiM subject to saction 512 of this Act; and 

(B) tha areas upon which such activities occur or whara such 
activities disturb tha natural land surface. Such araas 
shall also include any adjacent land tha use of which is 
incidental to any such activities, all lands aff acted by the 
construction of new roads or the inprovanant or use of 
existing roads to gain access to tbs site of such activitias 
and for haulaga, and excavations, workings, inpoundnants, 
dans, ventilation shafts, antryways, refuse banks, duaps, 
stockpiles, overburden pilas, s^ll banJu, culn banJes, 
tailings, boles or depressions, repair araas, storage areas, 
processing areas, shipping araas and othar araas upon which 
ars sited structures, facilities, or other property or 
materials on the surfaea, resulting fron or incident to such 
activities. 

30 U.S.C. I 1291(28). 
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It ••ction S22(«) wars to apply to subsldanca froa undarground 
ainlng, tha oparator would ba raguirad to plan tha oparation to 
pracluda mining In all portions of tha undarground workings whara 
mining would causa subsldanca affactlng a protactad surfaca 
faatura. Tha surfaca araa affactad by subsldanca Is usually 
conaldarably largar than tha araa actually nlnad undarground. 
Bacausa subsldanca typically occurs in a funnsl shapa radiating 
upward and outward froa tha undarground mlna cava-in, any cracks 
or daprassions on tha surfaca nay axtand wall bayond tha araa 
diractly abova tha aina. Thus, to ansura that subsldanca would 
not taka placa within a surfaca araa spaciflad in sactlon 522 (a), 
undarground mlna oparatlona would ba raqulrad to laava coal in 
placa around aach protactad faatura for a horiiontal dlstanca 
much largar than tha protactad araa. 

Traditional room and pillar mining can bo conductad to avoid 
subsldanca undar protactad faaturas and araas, by laaving 
portions of tha coal in placa. ^ Bacausa of tha slza and 
mobility of tha mining aquipment usad, room and pillar mining can 
mova froa placa to placa in tha undarground workings. 

Longwall mining Is conductad with savaral largo placas of 
capital-intansivo aqulpmant.^ This aquipaant Is ussd to aina a 
contiguous sarias of straight panals of coal from an araa that 
must ba ralatlvely largo In ordar to ba aconomically faaslbla. 

One longwall unit coats many millions of dollars. Longwall 
mining typically does not allow the operator to mine part of a 
particular panel, atop mining, mova further down tha panel, and 


^ Room and pillar mining is a system of mining in which as much 
as 50 percent or more of the mineral is raeovarad in tha first 
working as mining advances. Tha mineral is mined in rooms 
separated by narrow pillars. Tha coal in tha pillars may ba 
removed by subsequent working, in which the roof is allowed to 
cave In succasslva blocks. The first working in rooms is an 
advancing, and the removing of the pillar a retreating method. & 
Dictionar y of Mining. Minaral. and Related Tams . D.S. Department 
of Interior 941 (1968). 

^ Longwall ainlng is a system of mining in which tha mineral 
seam is removed in one operation froa a long working face or wall 
that may be up to seven hundred feat in width. The panal froa 
which tha coal is removed may .be 10,000 or more feet in length.- 
The space froa which the coal has been removed is allowed to 
collapse or is -f Iliad with stone or debris. Id. at 657 1 Merritt, 
As Time C hanges. So Do -Longwalls . Coal, February, 1991, at 40. 
Longwall mining operations using precursors to modern technology 
are reported as having existed in the United States as early as 
1874. Culp V. Consol Pennsylvania Coal Co. . No. 87-1688, Hem. ' 
Op. at 17 (W.D. Pa., May 4, 1989), 
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r,c<wui«ne« ■ining. Each panel wiat be wide and 

yield enough coal removed in one straight line, 

tine and ^ipense involved in setting up to “i"* “>«t 

panel!^ Ifttere are numerous protected 

Surface, and if section 522(e) ex^ptions are 

nost features, a significant portion of SSthod if 

unavailable for recovery by the less flexible 

■Action $22(0) AppliAd to •Uboidoneo. As a raault, application 
of section 522(e) to subsidence might ??5*in ^s 

effectively prohibit longwall mining, narticularly in the 
nidwastam and aastam Unitad Stataa# 

In the past, OSM has not taken a definitive position on toe issue 
of the applicability of section 522(e) to subsidence. In some 
documents^ OSM has apparently taken the position ttat se^ion 
522(e) does apply to subsidence from underground mining. 


^ Sfifi Stefanko, R 
Thomas, L. J., 

A. and Given, 1 
(1973); Olson, J. and Tandanand, S 


any 96-170 (1983 ) I 
237-291 (1973) ; Cummins 
Vol. I, Ch. 12 


IC 8740 (1977); Katell, 




IC 8689. 

^ AS of February 1991, there were 96 longwall mining operations 
reported operable in the United states. Merritt, &8_XillS 
chanaes. fin iv> tonawalls. Coal, February, 1991, at 40, 


11^ Tn the 1979 rulemaking which first established permanent 
progr« riles unSir^ClS! OSM dealt with thi. issue in two 
prOTisions. Concerning the definitions at 30 
rejected a comment that "surface operations •"<* 
to an underground mine" should be iimltsd to subsiden^ 11,^ 
Rea 14990 (March 13, 1979). Such operations and imparts are 
Sl™itted in wme circumstances in Mational Forests under an 
Srtptirt io :n;i™^e) (2) The ““1- 

appear to be that such operations and impacts (including 
subsidence) are otherwise prohibited by section 522 (e) . 

T„ th. nreamfale discussion of section 761.11(d), which concerned 

“•Is“r25”'.s 

«5r!« sficS:” 

Whether such prohibition would cose from section 
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Hov«v«r, in Ita approvals of State regulatory programs, OSM has 
not required states to apply the lands unsuitable prohibitions to 
subsidence. In fact, OSM has accepted both the policy of soma 
States not to apply the prohibitions to subsidence, and the 
policy of other states to apply the prohibitions only to 
subsidence causing material damage.^ Because OSH arguably has 
taken conflicting or unclear positions in the past, you have 
proposed to develop a definitive position on this issue, and have 
asked us to give you clear legal direction as to whether OSM's 
preferred position is consistent with the Act. 

BI0CP8flIPlf 

The issue addressed by this opinion may be briefly summarized as 
follows: Is subsidence from underground mining properly 
regulated solely under the regulatory scheme of SMCRA section 
516, or do the prohibitions in SHCKA section 522 (e) also apply? 
This question involves the proper Interpretation of three main 
SMCRA provisions. Specifically, the issue is the proper 
interpretation of the phrase "surface coal mining operations" as 
used in section 522Ce) and defined in section 701(28). If this 
term includes subsidence, then section 522(e) prohibits 
activities that would cause subsidence from underground mining 


^ ( . . . continued) 

Interpretation that section 522(e) prohibits subsidence that 
causes material damage. 

Sft also letter of Patrick Boggs, Office of Surface Mining, to 
Ralph Albright, Jr., regarding otter Cree k Coal Co. v. Onited 
S£A£ai, January 19, 1981; and Determinat ion of Valid Existing 
Right! Within the otter Creek wilderness A rea of Menonaahela 
National Forest: Ketiee. 49 Fed. Reg. 21226, 21221, 21222 (August 
2, 1984), characterizing subsidence as a prohibited surface 
impact under section 522 (e); and Federal Defendant's Supplemental 
Memorandum on the Relationship Between Section 522(e) and the 
Surface Impacts of Underground Coal Mining at 8, in re Permanent 
Surface M inina Regulation Litigation II . No. 79-1144 (D.D.C. 

1985) . 

^ Statement of Interstate Mining Compact Coiamisslon Re 
Oversight Hearing on Subsidence Issues, Before the Mining and 
Natural Resources Subeommlttoe, Committee on Interior and Insular 
Affairs, U.S. House of Representatives, June 28, 1990; Pronosed 
Revision to the Permanent Program Regulations Inolamantina 
Section 522fel of the Surface Minina Control and Reclamation Act 
of 1977 . Draft Environmental Impact Statement: OSH-EIS-29 
(December 1990), prepared by U.S. Office of Surface Mining 
Reclamation and Enforcement, Table II-l at II-4. Examination of 
these two documents Indicates there is some confusion as to how 
States Implement section 522(e) concerning subsidence. 


67 


13 

within th« protactad areas. If the tan does not include 
subsidenca, than subsidanca la regulated solely under section 
516. Thus, to detenlna the proper interpretation of the phrase, 
we oust look to and Interpret section 701(28), as wail- as 
sections 516 and 532(e). 

Based on our review of those sections, we conclude that the best 
reading of the law is that subsidence froa underground sinlng is 
properly regulated under section 516, and not under section 
522(e). This is consistent with the provisions of SMCRX and with 
the legislative history of the Act. Further, to the extent that 
there is uncertainty because of the unclear language of the Act, 
this interpretation is within OSX's reasonable discretion, under 
chevron. U .S.A. ■ Inc, v. Watural Besourcee nefanse CCTincil . 467 
U.S. 837 (1984), as discussed below. This reading will promote 
the general statutory achese of SMCRA and fully protact the 
public interest. With respect to subsidence, OSM lias the 
authority under section 516 to protect the health, safety, and 
environmental values that underlie section 522(e). 

While the definition of ‘surface coal sining operations* in SMCBA 
section 701(28) is not a clearly draftad provision, we believe 
that paragraph (A) of the definition includes only surface 
activitias which are connected with a surface coal nine, and 
surface activities connected with those surface operations and 
surface impacts that are Incident to an iinderground mine and that 
are subject to section 516.^ 


11^ We have reviewed the argument that the ‘subject to* language 
of section 701(28) (A) means that the section 522(e) prohibitions 
are subservient to ^e provisions of section 516, so that sactlon 
522(e) cannot result in stricter prohibitions than section 516 
Imposes. This argument would effectively render section 522(e) a 
nullity with regard to surface activities of underground mining 
operations that are regulated and permitted under section 516. 

For example, under this argument, face-up or mine portal areas 
would be allowed within areas covered by section 522 (e) . We do 
not believe that this result was intended by Congress. 

An alternative theory is that the ‘subject to* language is merely 
a cross-reference indicating which activities conducted on the 
surface in connection with an underground coal mine are surface 
coal mining operations, namely, those that are subject to 
regulation under section 516 of SMCRA. We believe that this 
theory, which contorts with the plain meaning of the statutory 
provision,' is the sounder theory. This conclusion is supported 
by H.R. Rep. Ho. 493, 95th Cong., 1st Sees. 113 (1977), which 
indicates that the phrase ‘subject to section 516* was added as a 
minor technical amendment in conference. The report makes no 
reference to any special significiuice for the phrase. 
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This Intaxpratation i» conslstant with th* dascription of tho 
•ffoct of ■action 701(28) in tha Sanata Raport on tha varaion of 
tha dafinltion that was adoptad: 

"Surfaca [coal] nining oparatlona" . , . includaa all araaa 
upon which occur aurfaca mining activitiaa and aurfaea 
activitiaa Ineldant to undaroround mining. It alao includaa 
all roada, facilitiaa, atructuraa, proparty, and matariala 
on tha aurfaca raaulting from or incidant to auch aetlv<»<«« 


S. Rap. Ho. 128, 95th Cong, lat Sana. 98 (1977) (amphaaia addad) . 

Undar thia conatruction, aubaidanca would not ba Includad within 
tha tarm "aurfaca coal mining oparatiena" bacauaa it la not an 
activity conductad on tha aurfaca of landa. Surfaca activitiaa 
aaaociatad with aurfaca oparatlona Incidant to undarground 
mining, and aurfaca activitiaa anaoclatad with aurfaca Impacta 
Incidant to undarground mining would ba includad in tha 
dafinltion. Thia raading of aubsactlon 701(28), howavar, would 
not naan that aubaidanca would ba axampt from ragulatlon undar 
tha Act, alnca Congraaa apaclflcally providad for ragulatlon of 
aubaidanca undar aaction 516 of SMCRA. 

Paragraph (B) of aaction 701(28) aupporta thia Intaipratatlon. 
Paragraph (A) rafara to " activitiaa conductad on tha aurfaca of 
landa in connactlon with a aurfaca coal mina pr * * . aurfaca 
oparatlona and aurfaea inoacta incidant to an undarground coal 
mina . . . ." Paragraph (B) rafara to "tha araaa upon which much 
activitiaa occur or whara auch activitiaa diaturb tha natural 
land aurfaca* and to holaa or dapraaaiona "raaulting from or 
incidant to auch activitiaa ..." (amphaaaa addad). Tha only 
"activitiaa" to which paragraph (B) could rafar ara thoaa 
daacrlbad in paragraph (A), namaly thoaa conductad on tha aurfaea 
of landa in connactlon with a aurfaca coal mina or in connactien 
with tha aurfaca oparat^iena and impacta incidant to an 
undargroiind coal mina.^ 


^ Ha raeegnixa that at laaat ena othar paraing of tha languaga 
of aaction 701(28) (A) ia poaaibla. Under that alternative 
raading, aaction 701(28) (A) would ba read to apply to two 
catagoriaa of aurfaca phanomana: 

[1] Activitiaa conductad on tha aurfaca of landa in 
connection with a aurfaca coal mina or [2] aubjaet to tha 
raquiramanta of aaction 516 aurfaca oparatlona and aurfaca 
liq^cta incidant to an undarground coal mine .... 

Thia paraing would require that tha phraaa "aurfaca impacta 
incidant to an underground coal mina* (in tha aecond category) ba 

(continued. . . ) 
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This intsrprstatlon that subsidanca fros undarground slnlng is 
not a surfaca coal sining oparation is consistant with tha 
ovarall schama of tha Act. To bagin with, Congrass claarly 
intandad that saction 516 sat forth coiqprahansiva ragulatory 
raquiranants for tha surfaca iagwcts of undarground sining, 
including subsidanca.^ 

As notad praviously, saction 516(b) sots tha foundation for a 
regulatory schasa Intandad to control subsidanca to tha axtant 
tachnologically and acononically faasibla in order to protect tha 


( . . . continued) 

read as indepenaant of tha words in tha first category concerning 
"activities conducted on the surfaca of lands." 

Thera ara at least three probleas with this parsing of section 
701(28) (A). First, it would render the phrase "on the surface of 
lands" superfluous, since all "(ajetivitias conducted ... in 
connection with a surface coal aina" nacassarily occur on tha 
surfaca of lands. Tha phrase only has aaaning if it aodifias 
" [a)ctivitias conducted ... in connection with ... an 
underground coal aina . . . .* 

Second, the reaainder of paragraph (A) and all of paragraph (B) 
of this definition would not apply to underground coal ainas, 
since those provisions rafar back to tha surfaca activities 
covered in tha first santanca of paragraph (A) . Wa do not 
baliava Congress could hava intandad such a result. 

Third, this construction would require tha reader to conclude 
that tha phrase "in connection with" was not intended to apply to 
surface operations and surfaca ispacts incident to an underground 
coal aina. This result would conflict with oSM's position since 
tha inception of the program that tha tecs "surface coal mining 
operations" includes surfaca facilities operated in connection 
with an undarground coal aina. The latter is a position which we 
regard as consistent with tha Act and with lagislativa intant. 
This position was recently reaffiraad in a rulemaking concaming 
surfaca facilities in connection with an underground coal mine. 

53 Fad. Reg. 47384 (Hovaaber 22, 1988). 

Consequently, wa believe this alternative parsing is not a sound 
interpretation of tha definition. 

^ Sea, e.n. . H.R. Rep. Ho. 218, 95th Cong., 1st Sess. 93, 126 
(1977). 
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value and uaa of aurfaca lands. ^ Saction 516(c) authorizes 
suspension of underground nining under urban areas and water 
bodies, when there Is Imnlnent danger to inhabitants. Section 
516(c) applies in those situations in which an underground Bine 
has iMsn peraitted because all applicable pemitting standards, 
including standards for prevention of naterial danaga, have been 
met, but actual underground mining poses a serious subsidence 
danger to inhabitants of urban areas and water bodies. 

He believe, based on our reading of the language of section 516 
and of the legislative history, that Congress Intendsd section 
516(c), in combination with other regulatory provisions under 
section 516, to offer sufficient prohibition, prevention, or 
repair of subsidence damage to those features that Congress 
considered vulnerable to significant impairment from subsidence. 
The existence of this comprehensive regulatory scheme in section 
516 maJees it unlDcaly that Congress also intended to prohibit 
subsidence under section 522(e). 

The legislative history of section 516 contains ample references 
to Congress' focus on control rather than prohibition. The 
following is pertinent House Report language; 

Surface subsidence has a different effect on different land 
uses. Generally, no appreciable impact is realized on 
agricultural land and similar types of land and productivity 
is not affected. On the other hand whan subsidence occurs 
under developed land such as that in an urbanized area. 


^ 30 D.S.C. I 1266(b)(1). Implementing regulations concerning 

subsidence control are set forth primarily at 30 C.F.S. i 784.20 
concerning subsidence control plan requirements, and 30 C.F.R. 

{ 817.121 concerning subsidence control performance standards. 
Section 516(b)(1) contains language exempting planned, 
predictable, and controlled subsidence, such as that resulting 
from longwall mining. He conclude that this exemption language 
constitutes an exemption only from the requirement of section 
516(b)(1) to prevent subsidence. Longwall mining is not exempt 
from the requirements to maximize mine stability and maintain the 
value and foreseeable use of surface lands. This reading of the 
Act's requirements is supported by the fact that a subsidence 
control plan is required for a longwall mining operation. This 
reading is also supported by the opinion of the D.S. Court of 
Appeals for the District of Columbia Circuit upholding OSM'a 
regulations requiring repair of damage to land from subsidence. 
Those regulations, which are based in part on SMCRA section - 
516(b)(1), do not exempt longwall mining. See Hatlenal Wildlife 
Fed'n v. Hodel . 839 F.ld 694, 739 (D.C. Cir. 1988). Vou have 
advised that OSH is currently contemplating a rulema)cing that 
could address the issue of whether an operator has an obligation 
to prevent material damage from planned subsidence. 
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■ubstantial danag* rasulta to surfaca iaprovaaanta bo they 
prlvato hoMS, conaarclal buildings or public roads and 
schools, ons charactsristic of subsidsnes %rhlch disrupts 
uurfacs land usss is its unprsdictabls occurrsnes in tons 
of both tins and location. Subsidsnes occurs, ssaaingly on 
a random basis, at Isast up to CO ysars aftsr ainlng and 
svan in thosa araas it ia still occurring. It il tht intint 
of this ssetion to o r avlda ths Sserstarv with t l ig SUttOr l tV 
to rscuirs ths dsslan and conduct of undarcround ninina 
aathoda to control auhaldsncs to ths sxtsnt topologically 
and aconoaieally faaaibla in order to protect ths value and 
UBS of surface lands. 


H.R. Ran. Ho. 218, 95th Cong., 1st Ssss. 126 (1977) (emphasis 
added) 


In those extreme cases in which Congress felt that prohibition 
could be necessary, it provided broad authority under section 
516(c)! 

In order to prevent the creation of additional subsidence 
hazards from underground mining in developing areas, 
subsection (c) provides permissive authority to the 
regulatory agency to prohibit underground coal mining in 
urbanized areas, cities, totms and communities, and under or 
adjacent to Industrial buildings, major impoundments or 
permanent streams. 


S. Rep. Ho. 128 at 84-85. It is reasonable to conclude that 
Congress addressed specifically, in section 516(c), the limited 
types of surface features that sight be so significantly affected 
by subsidence from underground mining that a subsidence 
prohibition could be appropriate.®' This conclusion that 


O' Saa also H.R. Rep. Ho. 1445, 94th Cong., 2d Sees. 71-72 
(1976); H.R. Rep. Ho. 896, 94th Cong., 2d Sees. 73-74 (1976); 

H.R. Rep. Ho. 45, 94th Cong. 1st Sess. 115-116 (1975); H.R. Rep. 
Ho. 1072, 93rd Cong., 2d Sess. 108-109 (1974). 

^ He note that this interpretation is consistent with the fact 
that there is a relative dearth of legislative history discussing 
the types cf harms or consequences which Congress intended to 
preclude in areas protected under section 522(e), and no 
reference to subsidence as an Upact which was to be precluded in 
•action 522(e) areas. In contrast, as noted above, there is 
abundant taatiaiony and dlacuaaion in tha la^ialablva hlabory aa 
to both the need to control subsidence and Congress' intent to 
control subsidence under section 516. If all subsidence were 
prohibited by section 522 (e) , then that section would become as 
significant to SHCRA's regulatory scheme for subsidence as 

^ (continued...) 
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prohibition vaa to ba impoaad aolely under 516(c) ia buttrassad 
by the dlaeuaaion in the House report quoted above, that 
subsidence has no appreciable ispact on agricultural land and 
sinilar types of land. It is net necessary to impose the 
prohibitions of section 522(a) on subsidence because the surface 
features that sight need such protection are covered by section 
516(c). 

This conclusion is also supported by the discussion in the 1977 
Senate report on section 522(a) which notes that "surface coal 
sining* is prohibited within the specified distances of public 
roads, occupied buildings, and active underground sines, "for 
reasons of public health and safety." s. Rep. Ho. 128 at 55. 

If one of Congress' purposes in section 522(a) (4)>(5) was to 
protect public health and safety, prohibition of subsidence in 
all section 522(e) areas would be unnecessary. Irrespective of 
section 522(e), an underground sine Bust meet the requirements of 
section 516 to prevent material damage and to maintain the value 
and use of lands, and those requirements should prevent risks to 
public health and safety. Moreover, if an unforeseen subsidence 
danger were to arise, section 516 (c) sets forth procedures to 
prohibit underground mining as necessary, providing a second 
level of authority allowing protection for public health and 
safety. Therefore, Congress had already addressed in section 516 
those subsidence control measures necessary to address public 
health and safety. 

Our interpretation is also consistent with Congress' intent to 
encourage underground mining and full coal resource recovery. 

The statute and legislative history express Congress' intent to 
"encourage the full utilization of coal resources through ths 
development and application of underground extraction 
technologies." SMCRA section 102(k), 30 H.S.C. I 1202(k). 
Similarly, Congress found that 

it is . . . essential to the national interest to insure the 
existsnee of an expanding and economically healthy 
underground coal mining Industry. 

SMCRA section 101(b), 30 U.S.C f 1201(b). In fact, there is 
evldsncs that Congress wished to encourage longwall mining in 
particular: 

Underground mining is to be conducted in such a way as to 
assure appropriate permanent support to prevent surface 
subsidence of land and the value and use of surface lands. 


*^(. . .continued) 

section 516. In fact, it would render section 516(c) largely 
superfluous. Yet the term "subsidence" does not even appear in 
section 522(e) or in its legislative history. 
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•xcapt in thou instancu wh*r« tha nining tachnology 
approvod by tha ragulatory authority at tha outsat rasulta 
in plannad subsldanca. Thus, oparators uy usa undarground 
■inlng tachniquas, auch as long-vall slning, which 
eoaplatsly axtract tha coal and which rasult in pradictabla 
and controllabla subsidanca. 

S. Sap. No. 128, 9Sth Cong., lat Sasa. 84 (197JQ. 888 «l89 S. 

Sap. No. 28, 94th Cong., 1st Sass. 215 (1975).^ 

Claarly, if subsidanca is llkaly to occur fros roon and pillar 
undargrcund nining and la a virtually inavltabla consaquanca of 
longwall nining, than prohibiting all subsidanca balow honas, 
roads, and othar faaturaa spacitiad in saction 522(a) would uka 
it substantially lass faaslbla to nina and would substantially 
raducs tha laval of coal racovary in araas whara such faaturas 
ara connon on tha surfaca. Applying tha saction 522 (a) 
prohibitions to subsidanca would tharafora frustrata 
congrasslonal Intant to pronota undarground nining. 

To sunnarlza tha discussion thus far, a closa reading of saction 
701(28), an analysis of tha language and lagislativa history of 
saction 516, and a consideration of tha congressional intant in 
sactions 101(b) and 102 (k) all lead to tha sane conclusion — that 
tha bast reading of tha law is that saction 522(a) dus not apply 
to nining actlvltlas conducted under tha surfaca of lands, even 
if such activities lead to subsidanca. 

In Dacanbar 1988, OSH proposed two alternative policies on tha 
applicability of saction 522(e) to subsidanca. One proposal was 
that all subsidanca would be subject to tha prohibitions of 
saction 522 (a) . The othar proposal was that subsidanca causing 
natarlal danaga would be subject to saction 522(a). 53 Pad. Rag. 

52374 (Dacanbar 27, 1988). Because these theories have recently 
bean given serious consideration by OSN, wa evaluate then briefly 
in this opinion. 


^ Congressnan Ddall, tha bill's principal sponsor, consented on 
this lasua as follows] 

Tha House Bill contemplates rules to ■’Prevent 
subsidanca to tha extent tachnologically and 
acononlcally faaslbla." nia word prevent lad to fears 
expressed ^ the Secretary of the Interior Horton, that 
tha affect would be to allow longwall nining, with its 
obvious subsidanca. ... In fact tha bill's sponsors 
consider longwall nining ecologically preferable and it 
and othar nethods of controlled subsidence are 
explicitly endorsed. 

120 Cong. Rec. 22731 (1974). 



74 


20 


Tha first altamatlvs proposal was basad on tha argunant that 
subsldanca is a surfaca Inpact of undarground alning, that 
aurfaea iq^ets of undarground ainlng ara surfaca coal mining 
oparations undar saction 701(28), and thus that all subsldanea is 
a surfaca coal mining operation prohibited undar saction 522 (a) . 
One problem with this interpretation is that subsidence may or 
may not causa surfaca damage. Congress did not intend to prevent 
subsidence that causes no surfaca damage. All of the 
congressional concern about subsidence from undarground mining is 
expressed in discussions of the damage caused by subsidence, end 
Congress repeatedly recognixad that there was little concern 
about subsidence that caused no significant damage to surface 
features or uses or to human life or safety.^ Indeed, there is 
little reason to regulate or prohibit subsidence that dees not 
impair surface features and uses and does not endanger human life 
or safety. 

Application of tha section 522(e) prohibition to all subsldanca 
would be unnecessarily restrictive, in light of Congress' 
recognition that subsidence would causa no significant damage to 
agriculture and similar uses. Many of the types of features 
listed in section 522(e) ara low-intensity uses that ara similar 
to agricultural land uses in that they have low vulnerability to 
significant damage from subsidence. 

This alternative was also basad in part on tha argument that, 
given tha serious congressional concern about subsidence, it 
would be illogical to conclude that Congress did not intend to 
include subsldanea within tha definition of "surface coal mining 
oparations" or that Congress would have allowed subsidence within 
the areas protected by section 522(e). -He do not find this 
argument persuasive. 

To begin with, under SMCKA, certain impacts of coal mining are 
subject to regulation even if they are not included in the 
definition of a surface coal mining operation and are therefore 
not subject to tha prohibitions of section 522(e). For example, 
offsite water supply diminution and air and water pollution 
attendant to erosion are also specifically regulated under SMCSA, 
even though they ara not surface coal mining oparations per se. 
SMCRA if 515(b)(4) and 717, 30 U.S.C. If 1265(b)(4) and 1307. 
Therefore, it is not necessary to include subsidence within tha 
definition of a surface coal alning operation in order to 
regulate subsidence under section 516. 


^ H.R. Rep. No. 218, 95th Cong., 1st Sess. 126 (1977); H.R. 
Rep. No. 1445, 94th Cong., 2d Sess. 71-72 (1976); H.R. Rap. No. 
896, 94th Cong., 2d Sess. 73-74 (1976); H.R. Rep. No. 45, 94th 
Cong. 1st Sess. 115-116 (1975); H.R. Rep. No. 1072, 93rd Cong., 
2d Sess. 108-109 (1974) . 
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Second, as noted above, there are no significant lapses in 
regulatory coverage under our reading of SMCRA, since subsidence 
is fully and specifically regulated under section 516. The 
requirements of the existing regulatory scheme for subsidence 
apply equally in areas covered by section 522 (e) and in areas not 
so covered. 

The second proposed alternative interpretation was that 
subsidenc e causing material diimiine is a surface coal awning 
operation subject to section 522(e). Proponents of this 
alternative contend that Congress intended that only subsidence 
that causes material damage be precluded. Prohibition of 
material damage «iould not preclude underground mining of all 
section 522(01(4) and (e)(5) areas, because an operator could 
either negotiate a waiver of the prohibition or purchase the 
protected features. 

We do not find the arguments for a material damage standard 
persuasive for several reasons. First, a material damage 
standard does not comport with the parsing of the definition at 
SMCRA section 701(28)(A), as outlined above, which we believe 
best gives meaning to all of the words of the statutory provision 
and therefore is the beat and moat defensible interpretation of 
the language of section 701(28). 

Second, as outlined above, we conclude Uiat Congress intended to 
regulate subsidence under section 516, rather tlian under section 
522(e), as indicated by both the provisions of the Act and the 
legislative history. Application of a material daaiage test 
cause significant costs and impairment of underground mining.^ 
This is because section 516(b)(1) requires prevention of material 
damage only “to the extent technologically and economically 
feasible," while this interpretation of section 522(e) would 
require prevention of all material damage. 


^ He have seen no firm or final conclusions as to the extent to 
which costs and loqtalrment would occur. Review of a preliminary 
draft Environmental Impact Statement indicates OSH has initially 
determined that there would be no significant decrease in coal 
production from application of a material damage standard. 
Proposed Revision t o the Permanent Program Regulations 
Implementing Section S22(e) of the Surface Minina Control and 
Reclamation Act of 1877 . Draft Environmental Impact Statement: 
OSM-EIS-29 (Decenber 1990), prepared by O.S. Office of Surface 
Mining Reclamation and Enforcement, at lV-51 - IV-54. To the 
extent that is true, interpreting section 522(e) as prohibiting 
subsidence causing material damage would add nothing to the 
protections already afforded by section 516(b)(1). 
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If •ubsidence causing material damage were prohibited, an 
operator would be precluded from causing subsidence except to the 
extent the operator could demonstrate that (1) although 
subsidence might occur under the protected features, no material 
damage would occur from the subsidence; (2) the operation would 
avoid mining within the area from which subsidence could damage 
the protected features; or (3) under the exceptions in section 
522(e), the operator had, for example, obtained waivers from 
homeowners or permission from the regulatory authority concerning 
subsidence under public roads. To the extent that these 
requirements would significantly increase the costs of mining, or 
significantly decrease the amount of coal available for mining, 
the material damage standard also would frustrate the 
congressional intent to encourage full utilization of coal, to 
ensure an expanding underground mining industry, and to encourage 
longwall mining.^ 

Finally, to the extent there is confusion as to the meaning of 
the term "surface coal mining operations," an agency's 
interpretation of a statute it administers is entitled to great 
deference. OSH has Indicated that it interprets section 516 to 
be the statutory basis for regulating subsidence from underground 
mining, and that it interprets section 522(e) as not applying to 
subsidence. This Interpretation is a choice within the bounds of 
OSH's discretion because it is consistent with the Act and the 
legislative history, and it la therefore entitled to deference. 


He note that either of the two alternative arguisents 
discussed above could be accompanied by an independent argument 
that section 522(e) is not redundant of or in conflict with 
section 516(c), and that the two sections are complementary 
components of the SHCRA regulatory scheme. This argument asserts 
that section 516(c) covers subsidence that is actually talcing 
place and creating a hazard to life or safety, while section 
S22(e) determines whether mining is permissible, to start with, 
in the specified areas. If mining is allowed in the specified 
areas under section 522(e) (e.g., because the operator 
establishes VER), and if the mining that then occurs creates a 
hazard to life or safety, then section 516(e) is applicable. 

He do not find this line of analysis persuasive. It is true that 
section 522(e) and section 516(c) would not be coextensive in 
their coverage, assuming section 522(e) applied to aubsidence. 
Nevertheless, there would be a substantial overlap between the 
two provisions. Moreover, as discussed above, we have concluded 
that subsidence was not intended to be addressed in section 
522(e), and to apply the prohibitions of section 522(e) to 
subsidence would frustrate congressional aims in a way that is 
not mandated by the terms of the Act or its legislative history. 
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Since Congress has not aade a clear determination, the agency has 
discretion to adopt a reasonable option for determining the 
applicability of section 522(e) to subsidence. 

[I]f the statute is silent or ambiguous with respect to 
the specific issue, the question ... is whether the 
agency's answer is based on a permissible construction 
of the statute. 

Chevron. ti.s.A. . 467 O.S. at 843. A reviewing court need not 
conclude that the agency's interpretation of the statute is the 
only permissible one, only that it is reasonable and not 
arbitrary, capricious, or contrary to law.^ 

Under section 516, OSM has ample authority to regulate surface 
effects of underground mining under existing regulations or under 
any additional regulations that OSM might reasonably conclude are 
necessary to Implement the Act. There would be no regulatory 
hiatus if section 522(e) does not apply to subsidence. However, 
if OSM were to identify any environmental values or public 
interests that warrant additional protection, OSM has full 
authority under section 516 and other SMCRA provisions, to 
develop standards to protect such values or interests, without 
the disruption in the underground mining industry that would 
result from applying section 522(e) prohibitions to subsidence. 


a/ See National Wildlife Fed'n v. Model . 839 r.2d 694, 741, 748 
(D.C. Cir. 1988): 

He . . . conclude . . . tliat, at best, the legislative 
history of [SMCBA] creates some ambiguity— perhaps enough to 
support (plaintiff's] position had it l>een adopted by the 
Secretary. But it is far from sufficient to constitute a 
specific legislative intent contradicting the Secretary's 
interpretation. Congress has evidently delegated to the 
Secretary the authority to flesh out the meaning of [this 
term], . . . and the Secretary has done so in an entirely 
reasonable fashion .... 

Accord . National Wi ldlife Fed'n Y. Luian, Ho. 90-5114, slip op. 
at 10 (D.C. Cir. March 22, 1991): 

Because the SMCRA does not evince a clear congressional 
intent on the issue . . . , the question becomes whether the 
Secretary's regulation la based on a permissible 
interpretation of the Act and is not an arbitrary or 
capricious change in policy. 
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CC3HCLDSI0II 

Baaed on the above analysis of the statute, the legislative 
history, OSH's regulatory actions Inplementing these provisions, 
and pertinent case authority, we conclude that OSM may properly- 
regulate subsidence solely under section 516 of SMCSA and not 
under section 522(e) of SHCRA. Our conclusion that subsidence is 
properly regulated only under section 516 recognizes that 
regulation under section 516 may not have precisely the same 
effect as regulation under section 522(e). Ne believe that this 
result was intended by Congress, which sought to control rather 
than proscribe subsidence, and to encourage longwall mining. We 
believe that regulation under section 516 will achieve full 
protection of the environmental values which Congress sought to 
protect from subsidence under the Act. 

Thomas L. Sansonettl 
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Follow'up Questions for USGS 

1. When and why did the Dqiortment of the Inlcrior request sn ossessmeat of resomce potential within 
the Arctic National Wildlife Refiige (ANWR) separate from die North Slope assessment released in 
19957 

2. How much time and money was spent preparing that original ANWR assess m e nt ? 

3. What type of assessment woifc is being conducted to verify this study, and when win this refined 
stuify be released? WiU there be outside peer review of USGS methodidogy and oonclusioiis before 
the estimates are published and announced? 

4. Are there examples ofothershort-tenn assessments similar to the one done for ANWR? Ifso,please 
provide the area names, timing of those rer^uests, and if longer term fidlow-up studies were 
performed. 

5. Please compare and contrast the types of studies, m et h odologies, and assu mp tio n s used by the USGS 

to estimate undiscovered oil and gas resource potential on the 1002 lan^ of ANWR versus 

thoseemployedby the Minerals Management Service for OCS lands acyacent to Alaska State waters 
immediately ofishore of ANWR. 


Follow-up Questions for OSMRE 

1. Please provide an scoounting of the agency's foU-time erpnvalent employee stafBng levds by office 
Inratinn unH general dutics, i.e., whether said staff are prbnarily employ^ in SMCRA Title IV work. 
Title V oversight or direct enforcement, or general administralion. Plmae include any employees 
who are currently "on loan** to other agencies, state government or foreign govemmerns and describe 
thesouiceof any funding under which OSMRE is bemg compensated their salary and overhead 

costs. 


2. What is the current status of theWortona/Afin/ngAsroctotfonv. V.S.Dep’tcftiie Interior \mit\M 

Goooeraing OSMRE’s regulation on “ownership and contror for purposes of blocking permits under 
Title V of SMCRA? When will the agency revise its rales to conform to the appeals cant decision if 
a writ of certiorari is not sought or is denied? 


Follow-up Questions for BLM 

1. Please provide the Subcommittee the status of any draft poli^ BLM may be co n sid er ing to reejuire 
“cost recovery” for agency work done preparatory to minBral leasing. These costs hawe traditionally 
bee n covered by requested appropriations (which may be thought of as m o nie s derived ftom lease 
bonus bills, rentals and royalties), and often under current practice industry pays for third-party 
prepared e n vi r o n mental impact statements. Please explain the need or rationale for ariy further fees 
BLM may sedc to charge to industry to defray the costs of leasing activities. 

2. Does BLM view the process used by the Green River Basin Advisory Co mmitt ee as “precedent 
setting” and will it be used in other areas of the country where balan^g development and 
enviromnental initiatives are a concern? 

3. What is the approximate amount of money the State of Wyoming contributes in the net receipts 

costs? Please provide a dMnilwt accounting by function and activity on what the BLM 
spends in the State of Wyoming 


o 



